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VOLUME III. 

CHAPTER VIII. 

PROFITS AND PRICES. 

PROFITS. 

FIRST : Charges in the Petition : 

The charges contained in the petition in regard to profits 
generally are found at pages 182-185 and may be summarized 
as follows : 

I. That by reason of the monopoly alleged in the Bill the 
Standard Oil Trust and the Standard Oil Company have made 
enormous and unreasonable profits in their business, amount- 
ing to more than $700,000,000 during the period from Jan. 1, 
1882, to December 31, 1905, inclusive. 

II. That the property and stocks owned by the Standard Oil 
interests at the time of the organization of the Standard Oil 
Trust in 1882, together with those subsequently acquired 
otherwise than by the investment of surplus earnings, 
amounted only to $69,020,798.24 ; that from Jan. 1, 1882, 
to Dec. 31, 1905, the Standard Oil Trust and the Standard Oil 
Company paid dividends in cash and trust certificates amount- 
ing to $527,968,284.50, besides having made and accumulated 
" enormous " additional profits in excess of the dividends, 
which additional profits have been invested in other properties 
of " enormous aggregate value, so that at present the prop- 
erties owned and controlled by the said Standard Oil Com- 
pany exceed in value $200,000,000." 

III. That all dividends paid by the Standard Oil Trust and 
Standard Oil Company are to be regarded solely with refer- 
ence to the amount of the outstanding trust certificates or 
capital stock at their nominal or par value (1890- 1898 about 
$97,000,000 ; since 1894 $98,338,300), without reference to their 
intrinsic value or to the total amount of the capital invested 
in the business. 

IV. The Answer (pp. 61-2) and the Additional Answer (pp. 
38-40) deny substantially the allegations above summarized 
and particularly deny that either the Standard Oil Trust or 
the Standard Oil Company has been guilty of monopoly or 
has made enormous or unreasonable profits, but they admit 
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that the profits received by the Trustees and by the Standard 
Oil Company respectively exceeded in each year the amount 
paid out by them as dividends, and that their surplus rev- 
enues were employed in constructing other properties ; also 
that the property of the Standard Oil Co. of New Jersey and 
of the companies whose stocks it owns in whole or in part 
exceeded in value $200,000,000. 



SECOND : The Government's theory for esti- 
mating profits, as set forth in the Petition and 
above summarized, is unsonnd in lavr and does 
not accord ivith business principles or the facts 
of human experience. 

I. The theory involves first the assumption that, in deter- 
mining the profits of a business, all earnings whatsoever, 
throughout the entire duration of the business, however long, 
whether drawn out and spent or prudently saved and re-in- 
vested, are to be aggregated and set off against the small and 
usually inconsiderable original investment. It is difficult to 
discuss such a proposition with patience. Hardly any old es- 
tablished business now or ever in existence in this or any 
other coantry has not obtained the bulk of its capital by 
annual accretions derived from surplus earnings. The history 
of commerce in all times is largely the history of enterprises, 
having small beginnings, which have become great in this way. 
This is a commonplace of human experience ; nor has the pro- 
priety of such a course of accumulation ever before been chal- 
lenged. Never until this litigation has a great Government de- 
clared in regard to its citizens that their saving is a vice not a 
virtue — and that their thrift is a crime. Fortunately for the 
defendants, the court in its decision will be governed by no 
such preposterous views concerning the conduct of business. 

II. The Government's theory involves a second assumption 
Dot less unreasonable than that just considered, namely, that in 
estimating the rate of profits of a corporation, such profits are 
to be judged solely with reference to the nominal or par value 
of its outstanding capital stock without regard to the amount 
of cash capital invested in the business, so that the reason- 
ableness of dividends and of " total net earnings " is to be 
judged solely by the percentage which such dividends and 
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earnings bear to the amount of such outstanding 
capital stock, even though the actual assets in 
the business may be worth four times the par value of the 
stock. The proposition hardly requires discussion ; to state it 
is to refute it. A simple illustration, however, may emphasize 
its absurdity : There is a well-known bank in New York City, 
the intrinsic or book value of whose stock, as indicated by the 
amount of its surplus, exceeds $2000.00 per share, though the 
par value of each share is only $100. Annual dividends from 
this stock have for several years exceeded $200.00 per share or 
twice the amount of the par value of the stock, though only a 
moderate percentage of the intrinsic value of the total net 
assets. What would be thought of a charge that such divi- 
dends were enormous and unreasonable because of their pro- 
portion to the par value of the original investment, without 
taking into account the extent of the total net assets of the 
bank, including surplus and undistributed earnings ? 

III. The fundamental fallacy in the Government's position 
is that it ignores the enormous cumulative effect of compound 
interest. In 1882 the various properties held by the Standard 
Oil Trust were capitalized at $70,000,000,* which Mr. Archbold 
testified represented " the inventory value fairly estimated " 
(J. D. Archbold, vol. 17, p. 3259). Taking this amount as a 
starting point, and assuming that, irrespective of dividends, 
there had been added each year to the capital or surplus only 
7 per cent interest down to 1906, the resulting total would have 
reached almost the precise sum of the total net assets in the 
last named year, thus : 

The Following Table Shows Amount of $70,000,000.00 Inobbasbd bt 
7%, Compounded Each Teak. 

1882 $70,000,000.00 1895 $168,689,150.01 

1883..., 74,900,000.00 1896 180,497,390.51 

1884 80,143,000.00 1897 198,133,307.85 

1885 85,753,010.00 1898 206,651,463.40 

1886 91,755,720.70 1899 231,117,064.77 

1887 98,178,631.15 1900 336.595,359.30 

1888 105,051,134.63 1901 353 156,937.45 

1889 113,404,703.33 1903 270,877,913.37 

1890 130,373,082.53 1903 389,839,366.34 

1891 138,692,144.86 1904 310,128,121.88 

1892 137,700,095.00 1905 331,837,090.41 

1893 147,389,636.65 1906 855,065,686.74 

1894 157,658,411.22 
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The actual total net assets; in 1906, as shown below {Post, 
p. 519) were $359,400,193.31 ; so that the mere addition of 7 
per cent, per annum cumulatively, without more, would have 
accounted for substantially the entire increase in the capital 
and surplus from 1882 to 1906. 

Similarly, at 8 per cent, compound interest reckoned from 
1882 to 1906 on $55,710,698, which is the lowest amount which 
the Government claims in the petition (p. 183) was the real 
value of the assets taken over by the Standard Oil Trust in 
1882, the capital and surplus would have increased to 
$353,271,605.03, which is but $6,128,588.28 less than the 
actual total net assets in that year, as just stated. 

IV. The only proper way to estimate the profits made by the 
Standard Oil interests is by considering the ratio which they 
bear to the intrinsic or money value of the total amount of 
capital invested in the business during the year for which the 
profits are taken. 

1. This follows logically from what has been said, but may 
be made still more apparent by another illustration. The 
capital stock of the Standard Oil Co. (New Jersey) since 1899 
has been approximately $98,000,000 ; prior to that date and 
beginning with 1890, the amount of the trust certificates, and 
of the assignments of legal title after the dissolution of the 
Trust, aggregated somewhat over $97,000,000 ; so that, since 
1890, the paper tokens representing the great properties owned 
by the various Standard Oil interests have always aggregated 
in par value slightly under $100,000,000. 

Suppose the stock capitalization in 1890 had been made 
$300,000,000 ; and in 1899, $500,000,000 ; so that the net 
earnings from year to year would have represented a com- 
paratively small percentage of the stock capitalization ; would 
the profits of the business in such a case, if intrinsically un- 
reasonable, have been any the less so because they were con- 
cealed by means of an inflated stock capitalization ? Ob- 
viously not. How then, can the defendants justly be charged 
with making unreasonable profits because the dividends and 
earnings of the business amount to a large percentage upon a 
stock capitalization so small as to be entirely out of propor- 
tion to the actual cash capital or money value invested and 
actively employed in the business ? 

2. Substantially, the Government has conceded the point 
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here contended for, and has abandoned the position taken in 
the petition and throughout the greater part of the hearing ; 
for, upon the cross-examination of Mr. Kockefeller, there were 
offered in evidence on the part of the petitioner several exhibits 
derived from the record in the case of Corrigan v. Rockefeller, 
in one of vrhich the net earnings of the Standard Oil interests 
are compared with the net value of the assets, year by year, 
from 1883 to 1896. The other exhibits are balance sheets of 
the Standard Oil interests for the years 1893-1896. In 
response to Mr. Kellogg's questions, Mr. Bockefeller testified 
that the figures contained in the exhibits were correct. The 
Government therefore stands committed to the contents of 
these exhibits, and to the theory upon which they are made 
up, and must be considered to have abandoned any contention 
inconsistent with such theory (Pet. Ex. 941, 942, vol. 21, 
pp. 90-1 ; J. D. Bockefeller, vol. 16, pp. 3212-3). Now the 
theory of this exhibit 941 obviously is that profits for any 
year are to be estimated by comparison with the total net 
assets for the same year, or in other words, by the ratio which 
such profits bear to the amount of capital invested in the busi- 
ness during such year. And the balance sheets in petitioner's 
exhibit 942 give year by year the amounts of the capital stock 
and of the surplus, first separately and then together. • Thus 
for 1893 : 

Capital stock $99,764,366.67 

Total undivided profits 32,120,434.79 

Total capital and surplus 131,884,801.46 

Other assets 8. O. Trust 1,899.22 

$131,886,700.68 

Substantially, therefore, the Government has admitted the 
Defendants' contention on this point. 

V. All profits whatsoever of the Standard Oil interests, 
whether derived from the production or transportation of crude 
oil, from the refining and manufacture of the products of crude 
oil, from the marketing of such products, or from any and all 
other sources whatsoever, are all merged and included in what 
are in the record denominated as the " total net earnings " of 
the Standard Oil interests, year by year. 

1. As will hereafter be shown in detail, profits to a large 
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amount are derived by the Standard Oil interests from sources 
entirely apart from the annual earnings of the oil business 
proper. Such ulterior profits, however, are also included in 
the " total net earnings." 

2. Much has been said in the course of the hearing, and 
may be repeated by Counsel for the Government at the argu- 
ment, touching alleged large profits derived by some of the 
defendants from the transportation of crude oil through pipe 
lines. While not at all conceding the correctness of the greatly 
inflated estimates made by Government Counsel of profits 
derived from these sources, we assert that their amount is 
really immaterial, since, be they large or small, they all in the 
last analysis fall into and become part of the " total net earn- 
ings " for the year and may be considered under that head 
(ante, p. 516). 

3. So also with earnings, if any, derived from refining and 
manufacturing, and with the marketing profits on refined oil, 
and on naphtha and other by-products. All alike ultimately 
become part of the " total net profits ". 

4. For like reasons, it is immaterial what ratio of profits 
can be traced to any particular one of the defendant com- 
panies. 

5. Inasmuch, however, as the profits of the Standard Oil 
Gompany (Indiana) have been made a special subject of criti- 
cism, a few words in reply may be deemed proper. This is a 
case in which the unfairness of selecting the profits of par- 
ticular companies, instead of looking at the business as a 
whole, is peculiarly apparent. The profits of the Standard 
Oil Company (Indiana) are more than 10 per cent, of the total 
net profits of the business. The capitalization of the Com- 
pany at the time of its organization ($500,000) was nominal. 
Its plant was constructed with moneys borrowed from the 
Trustees of the Standard Oil trust (J. D. Archbold, vol. 17, 
pp. 3475 and 3479), and the capital from the employment of 
which these profits resulted was this borrowed money. The 
Company had the benefit of the Frasch process for refining 
Lima-Indiana crude oil, and the profits made by the Standard 
Oil companies through the discovery of that process for the 
most part went into its treasury. 
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THIRD : The total net profits of the Standard 
Oil interests as shown by the ratio of their " total 
net earnings " to the total net valne of their as- 
sets year by year have been and are reasonable. 

I. The accompanying table, derived from Petitioner's Ex- 
hibit 941 (Vol. 21, p. 90) and Pet. Ex. 10 (Vol. 7, p. 32) 
shows the total net value of the assets for each year, the total 
net earnings for each year and the percentage of such net 
earnings to net assets, and the dividends and their rate com- 
puted on the " total net assets," of the Standard Oil interests, 
year by year, from 1883 to 1906, omitting the figures for 1897 
and 1898, which are not in the record, and those of 1899, which 
are incomplete' : 

Peeobntagk of Net Eaenings and Dividends to Net Assets Taken fbom 
Petitionee's Exhibit 10, Pptitionee's Exhibit 941 and Page 185 of 
Petition. 



Tear 






Percent- 




Percent- 


End- 


Total 


Total 


age ©f 
Earn- 


Total 


age of 
Dividends 

to Net 


ing 
Dec. 


Net Assets. 


Net Earnings. 


ings to 

Net 
Assets. 


Dividends. 


31st. 








Assets. 


1883 


$73,869,596.46 


$11,331,790.56 


15.413 


$4,268,086.50 


5.857 


1884 


75,858,960.19 


7,778,305.73 


10.253 


4,288,842.00 


5.654 


1885 


76,768,672.19 


8,383,936.50 


10.931 


7,479,223.50 


9.743 


1886 


87,013,107.37 


15,350,787.68 


17.642 


7,326,453.50 


8.305 


1887 


94,877,970.83 


14,036,590.96 


14.862 


8,463,337.50 


8.967 


1888 


97,005,631.37 


16,336,955.94 


16.728 


13,705,505.50 


14.139 


1889 


101,281,193.66 


14,845,201.39 


14.657 


10,620,630.00 


10.486 


1890 


115,810,074.50 


19,131,470.84 


16.519 


11,300,089.00 


9.671 


1891 


120,771,074.79 


16,331,836.29 


13.523 


11,648,836.00 


9.645 


1892 


128,102,428.18 


19,174,878,30 


14.968 


11,874,325.00 


9.363 


1893 


131,886,700.68 


15,457,354.05 


11.720 


11,670,000.00 


8.849 


1894 


135,755,449.44 


15,544,325.54 


11.450 


11,670,000.00 


8.596 


1895 


143,295,603.88 


24,078,076.60 


16.803 


16,532,500.00 


11.537 


1896 
1897 


147,230,399.90 


34,077,519.10 


23.147 


30,147,500.00 


30.478 


1898 
1899 
1900 


205,480,449.09 


55,501,774.52 


27.011 


46,691,474.50 


32.723 


1901 


210,997,006.13 


53,391,767.61 


24.783 


46,775,390.00 


33.169 


1903 


231,758,405.58 


64,613,365.45 


27.880 


43,851,966.00 


18.931 


1903 


270,217,931.85 


81,336,994.37 


30.101 


42,877,478.00 


15.868 


1904 


297,489,225.47 


61,570,110.76 


20.697 


35,188,266.00 


11.838 


1905 


315,613,361.55 


57,459,356.08 


18.206 


39,335,320.00 


13.463 


1906 


359,400 193.31 


83,133,251.76 


23.138 


39,335,320.00 


10.945 
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II. The net value of the assets as set forth in this table was 
the actual cash value of the tangible assets after deduction for 
liabilities and depreciation and without including any amount 
for good-will, patents, trade marks or other intangible prop- 
erty and without any capitalization of earning capacity, or 
what is commonly denominated as " water ". 

III. Prom the foregoing table, it appears that the average 
percentage of " total net earnings " compared with the " total 
net assets " year by year in the thirteen years 1883-1895, was 
14.256 per cent ; also that the " total net earnings ", or total 
profits, in the year 1896, amounted to 23.147 per cent on the 
total value of the net assets in that year ; also that the per- 
centage of " total net earnings " to " total net assets " in 1906 
was almost exactly the same as in 1896, to wit, 23.128 per 
cent. It also appears that the average percentage of net earn- 
ings, or profits, for the years 1900-06 was 24.544 per cent, or 
slightly under 25 per cent. The table also shows that the 
average rate of dividends estimated upon the " total net 
assets " year by year for the thirteen years 1883-95 was 9.264 
per cent. 

IV. It will hardly be claimed that the average rate of total 
net earnings of 14.256 per cent, for 1883-95, or the average 
dividend rate of 9.264 per cent, for the same period, were un- 
reasonable, in any view of the case. It is doubtful if there is 
a successful business of any kind in the country, not a public 
service corporation, which makes less, or, during the same 
period, made less, and few make so little as the percentage 
named upon the actual cash value of their investments. In- 
stances where the net profits have been in several times as 
great a ratio to the actual capital are numerous and familiar. 
So that, down to the year 1895, when the total net value of 
the assets, or, what is the same thing, the total cash value of 
the capital invested, had risen to $143,295,602.88, there is 
really nothing to explain about the profits or dividends of the 
Standard Oil interests considered as a whole. 

The increase in the rate of net earnings in recent years, as 
hereinafter explained in detail (Post, p. 532), was not due 
to any real increase in the price of illuminating oil, nor in the 
rate of profit derived therefrom, but to the enormous increase 
in the volume of the by-products manufactured and sold, and 
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to the higher rate of profit realized upon the same, owing to 
the greatly increased demand, and, in the case of naphtha, at 
least, to a shortage of supply. 

V. Considering, however, only the rate of profit shown for 
the later period, which, for seven years, 1900 to 1906, and also 
in 1896, averaged less than 25 per cent, on the total net capital 
invested year by year in the business, that rate of profit is a 
reasonable one for a great manufacturing business, involving 
the elements of risk which characterize the oil industry, espe- 
cially where, as here, a great proportion of the profits is de- 
rived from business with foreign countries outside of the 
protection of American laws, and in competition with the 
manufacturers and merchants of the world. 

1. It is believed that few, if any, large manufacturing busi- 
ness enterprises in this country, at least in prosperous years, 
make less than 25 per cent, profits per annum, when such 
profits are reckoned upon the actual cash value of their net 
tangible assets. This fact is not easy to establish, because 
almost all large business corporations have an inflated 
capital stock, which largely conceals the real cash 
value of their assets. Good-will, earning power 
and other forms of " water," are almost universally capital- 
ized, so that the actual percentage that the net earnings bear 
to the real value of the assets cannot be ascertained by a 
stranger. The facts as to the actual rate of profit, however, 
will hardly be disputed by one at all familiar with modern 
business. 

2. In the recent tarifif hearing before the Committee on Ways 
and Means of the House of Eepresentatives, Mr. Schwab, 
formerly of the United States Steel Corporation, now Presi- 
dent of the Bethlehem Steel Co., being examined by Congress- 
man Clark, representative from Missouri, testified that, in his 
opinion, a manufacturer in the United States should have 25 
per cent, manufacturing profit to enable him to charge off from 
5 to 8 per cent, for depreciation, and that after all sorts of 
cost and expenses, and everything entering into the cost, had 
been taken out, the manufacturer should have from 15 to 20 
per cent, net profit ; that he did not think that any one would 
succeed in a manufacturing business unless he had that amount 
of net profit. Also that if average manufacturers, with all 
their drawbacks, made from 10 to 16 per cent., then an expert 
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business man ought to make 25 per cent, or more. These per- 
centages, he explained, were in addition to salaries. (Eeport 
of Tariff Hearing before Com; on Ways and Means, House of 
Eep., 60th Cong., pp. 4931-4934). 

The Eeport just quoted from is a public document pub- 
lished by the United States Government. 

The statement of Mr. Schwab is that of a man who has 
been prominently associated with some of the largest manu- 
facturing enterprises in this or any other country, and is enti- 
tled to no small weight. Moreover, his testimony shows that 
he had in mind a manufacturing business carried on chiefly, if 
not entirely, within the United States, and one where the sup- 
ply of raw material was assured, as in the steel industry. We 
have here to do witb a manufacturing business, whose supply of 
raw material is uncertain, and whose principal market is outside 
of the United States. The risks of the business are, therefore, 
much greater than those of the steel industry, and Mr. 
Schwab's estimate of the amount of profits necessary to suc- 
cess should be enlarged when apphed to the defendants' 
business. 



FOURTH. Profits on the sale of refined oil in 
the United States, \irhich is that part of defend- 
ants' total business upon ivhich the charge of 
monopoly, if sustained, must be based, form but a 
very small part of the total profits or ^' total net 
earnings " of defendants and are relatively incon- 
siderable in total amount. 

I. So far as concerns the general public and the competitors 
of the defendants, the business of the Standard Oil Company 
is substantially the manufacture and sale of refined or illumin- 
ating oil, which is and always has been the backbone of de- 
fendants' business. Except for the sake of obtaining illumin- 
ating oil, there never would have been any considerable trade 
in petroleum. All other products are " by-products " ; that 
is, they are auxiliary and incidental to the production of the 
main or primary product, to wit, illuminating oil. 

II. The Government's case has proceeded substantially upon 
the theory that the business of the defendants is the manu- 
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facture and sale primarily of refined or illuminating oil, and 
to a less extent, of naphtha or gasoline. Other by-products 
hardly enter into consideration at all. There are a few sta- 
tistics in the record concerning paraffine wax, but they are 
not connected up in any way which would show tlie pro- 
portion of total business in paraffine wax done by the defend- 
ants, nor do they purport to give defendants' prices for that 
by-product, nor are they significant in any other way ; nor 
is there in the record any proof of importance concerning 
defendants' business in lubricating oil, other than that manu- 
factured by the Galena Signal Oil Company. On the other 
hand, numerous witnesses testified to a long list of active com- 
petitors who were doing an extensive business in lubricating 
oil in many parts of the United States, particularly through 
the Eastern and South Atlantic States (vol. 5, pp. 2178 and 
2181 ; vol. 13, pp. 1312-1314, 1445, 1402, 1393). 

Most of the petition, at least three-fourths of the testimony 
and much the largest part of the statistical exhibits, relate 
directly or indirectly to the defendants' business in refined oil 
in the United States. None of the grounds urged by the 
Government as tending to sustain the charge of monopoly, 
except, possibly, the amount of defendants' business, apply to 
naphtha, or, as it is commonly called, gasoline ; both words 
being names for the same thing. So far as this by-product is 
concerned, there are no specific charges in the petition, and 
little attempt has been made to prove any acts of alleged unfair 
competition on the part of the defendants ; nor does there 
appear any evidence showing differences in margins of profit 
in different markets, under the action of competition, except 
one exhibit as to the can trade. As to the rise in prices of 
naphtha, that is fully explained by great increase in the 
demand and shortage in supply {Post, p. 534). 

III. Because, then, refined or illuminating oil is and always 
has been the principal product of the defendants' business and 
because, as has been shown, the Government's case substantially 
rests upon charges concerning the defendants' acts in connec- 
tion with the refined oil industry in the United States, it is a 
reasonable position to take that the charge of monopoly made 
against the defendants must be established in regard to their 
domestic business in refined oil, if at all. 

IV. The total profits on the manufacture and sale of refined 
or illuminating oil made by the Standard Oil interests, together 
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with tJbe aliquot portion of profits derived from the transpor- 
tatiou of crude oil, amount in all to less and probably much 
less than 50 per cent of so much of the total net profits of the 
Standard Oil interests as is derived solely from their annual 
earnings arising from the transportation, manufacture and sale 
of petroleum and its products. 

1. Mr. Archbold testified substantially to this (Vol. 17, 
p. 3256) where, referring to the long list of by-products of 
petroleum, he said 

" I may say that in the principal subdivisions of this 
list there has come to be, as I say, a value almost in 
excess of the illuminating oil itself." 

Whether, by the word " value ", Mr. Archbold here meant 
the total proceeds arising from the sales of the different prod- 
ucts, or only the profits on such sales, is not clear ; but it is 
immaterial which he meant, since it is clear from the record 
that the rate of profit derived by the defendants from the sale 
of illuminating oil, both in the United States and generally, is 
less than the average rate of profit upon the various by- 
products. Hence, in either sense of the word " value ", the 
result is the same. 

2. A close analysis of certain exhibits in the case proves 
the foregoing statement made by Mr. Archbold and the in- 
ference based upon it to be well within the truth. 

(a) The accompanying table on page 525 shows for the 
years 1895, 1900, 1904 and 1906 the total in gallons of crude 
oil consumed by the Standard Oil interests ; the total yield of 
all products derived therefrom ; the total amount of refined or 
illuminating oil produced and the percentage which the same 
forms of the total yield ; the total amount of all by-products 
and the percentage which the same forms of the total yield ; 
the increase of the total amount of refined oil and of the total 
amount of all by-products over 1895 and 1900 respectively, 
and the percentage of such increase. The record shows that 
there is always a slight loss in the refining process, so that the 
total yield of all products is less, bulk for bulk, than the total 
amount of crude oil consumed. The percentage of total yield 
in 1895 was 95.20 per cent, in 1900, 94.80 per cent, in 1904, 
94.11 per cent, and, in 1906, 94.27 per cent (Vol. 20, p. 482). 
These percentages are the basis for the figures in the column 
showing " total yield." 
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Crude On Consttmed — Cetjde Oil Yield, and the Division as Between 
Kefined Oil and A-LL Other Peoduots by S. O. Co. Refineries. 



Tear 



1895 
1900 
1904 
1906 



Total Crude 
OU Con- 
sumed 
(Gallons) 



1.713,431,056 
1,872,159,702 
3,345,797,146 
3,738,348,643 



Total Yield 

all products 

(Gallons) 



1,630,334,365 
1,774,807,397 
2,307,639,694 
3,571,919,995 



Total 

Refined Oil 

(Gallons) 



990,084,070 
1,098,236,795.5 
1,112,496,658 
1,209,441,341 



03 ^ 
OJ 05 o 



60.73 
61.88 
50.39 
47.03 



Total By- 
products 
(Gallons) 



640,150,295 
676,570,601.5 
1,095,134,036 
1,862,478,654 



cS 3 « 
S ' o 



39.27 
38.12 
49.61 
52.98 





Refined Oil. 


By-Products. 


Year 


Inc. over 1895. 


Inc. over 1895. 




Gallons 


Per Cent. 


Gallons 


Per Cent. 


1900 

1904 

1906 


108,153,725.5 

132,411,588 

319,357,371 


10.93 
13.86 
22.14 


36,420,306.5 
454,983,741 
722,338,359 


5.69 

71.07 
112.84 



* Figures for Crude Oil Consumption taken from Defts. Ex. 267, vol. 19, 
p. 626. 

** Figures for " Yield " were figured from percentage taken from vol. 
20, p. 482. 

*** Figures for Refined Oil (Export) were taken from Pet. Ex. 377, vol. 
8, p. 904 for Years 1900, 1904 & 1906. Figures for Refined Oil (Home Trade) 
for 1895, 1900 & 1906 were taken from Pet. Ex. 380, vol. 8, p. 905, and include 
deliveries by Corsicana Refinery, also deliveries of purchased T. "W. Oil for 
Home Trade. Figures for Refined Oil (Home Trade) for 1904 were taken 
from Pet. Ex. 381, vol. 8, p. 907. Export deliveries for 1895 are not shown 
in Pet. Ex. 377, vol. 8, p. 904. To arrive at the combined Export and Home 
Trade Refined Oil figures for the year 1895— The Home Trade deliveries were 
taken from Pet. Ex. 881, vol. 8, p. 907 = 394,548,502 gallons. On Defts. Ex. 
276, vol. 19, D. 660 the percentage of Home Trade deliveries of the Total Ex- 
■ - ~ ade was 39.85%. As 394,548,502 gallons = 39.85%-100% 



port and Home Trade ■ 
equals 990,084,070 gallons- 



-Export & Home Trade combined. 
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(h) This table shows that the total amount of refined or 
illuminatiDg oil produced by the Standard Oil interests in the 
four years mentioned formed only the following percentages of 
the total yield of all products in gallons, namely, in 1895, 
60.73 per cent., in 1900, 61.88 per cent., in 1904, 50.39 per 
cent., and in 1906, 47.02 per cent. Thus, in 1906, the total 
amount of illuminating oil produced for foreign and domestic 
trade formed less than one-half of the bulk of the total yield 
of all products. 

(c) An examination of the gallonage and ratio of increase of 
refined oil on the one hand, and of by-products on the other 
hand, shows still more surprising results. The total produc- 
tion of refined oil from 1895 to 1906 increased only 219,357,- 
271 gallons, or about 22 per cent, over 1895, which corre- 
sponds closely to the percentage of increase in population in 
the United States during the same years. 

Thus : 

Population of 
Tear. U. S. proper. 

•1895 68,934,000 

tl906 83,941,510 

Per cent, of increase 1906 over 1895, 21.77%. 

On the other hand, the total of all by-products increased 
in the same period by leaps and bounds, being larger by 
722,328,359 gallons or by about 112 per cent, in 1906 than 
in 1895. 

3. The following figures, compiled from Petitioner's Ex- 
hibit 396 (Vol. 8, p. 1008), show the net marketing earnings for 
the whole United States, domestic trade only, in the year 1906 
for the Tnarketing companies only, with the exceptions herein- 
after stated ; the amount sold in barrels ; the total net earn- 
ings and the earnings per barrel on refined oil, naphtha, 
ubricating oil and the total of all products except as 
follows : 

The figures in the table do not include the sales or earn- 
ings of the Borne-Scrymser Co., the Thompson & Bedford 
Dept., the Swan & Finch Co., and the Chesebrough Manu- 
facturing Co., nor the GalenaSignal Oil Company, all of 



♦Statistical Abstract of U. S., 1906, table 238, p. 650. 
t Bureau of Census, Bull. No. 71, table 8, p. 16. 
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which handle lubricating oil only, with the exception of the 
Chesebrough Manufacturing Co., which makes vaseline. The 
markeling earnings of these last named companies added to 
the total marketing earnings on "all products" shown in 
the table below, would increase the same to much more 
than double the net marketing earnings on refined oil. Even 
as the table stands, these net earnings on refined oil are only 
$7,012,899.82 as against $13,750,408.73, net earnings on "ail 
products," or about one-half. It also appears that in the 
year 1906, the average marketing earnings per barrel on re- 
fined oil were $.77 ; on naphtha, $.87 ; on lubricating oil 
$.89, and on all products included in this table, $.84. The 
following is the table referred to. 

* Compiled peom Pbt. Ex. 396 exoltoing Canada and West India Oil Co., 
but moltjdinq 68.675 pee obnt. of the estimated w. p. o. co., u. s., 
which is based on 1904 w. p. o. co., u. s. 

Net Marketing 
Marketing Earnings 
Barrels. Earnings, per bbl. 

Refined Oil 9,165,542 $7,012,899.83 i.77 

Naphtha 4,929,804 4,299,534.68 .87 

Lubricating oil 1,653,963 1,479,191.36 .89 

Total all products 16,452,409 $13,750,408.73 .84 

It also appears from an inspection of other exhibits that 
the refinery price of the naphtha mentioned in the foregoing 
table (which does not include gas naphtha or gas oil) has, for 
a number of years, been much higher than the refinery price 
of illuminating oil (Pet. Ex. 384, vol. 8, p. 912 and Pet. Ex. 
G28, vol. 10, p. 1624). Also that the price of paraffine^ wax, 

* Petitioner's Exhibit 396 did not include for the year 1906 the sales of 
W. P. O. Co. ; therefore, in order to obtain the total sales, the net earnings 
and the profits per barrel, as above shown, for the entire United States in the 
year 1906, the figures for W. P. O. Co. sales, net earnings and profits per 
barrel in the United States for the year 1904 (the last year shown in the 
record) were taken from Petitioner's Exhibit 396, (vol. 8, at p. 1007) and the 
figures for those items were increased or decreased by the same percentages 
that the sales, earnings and profits per barrel increased or decreased in 1906 
over 1904 in the United States, excluding the W. P. O. Co. in both 1906 and 
1904, as derived by computations from the figures in Petitioner's Exhibit 396. 
The stock interest of the Standard Oil Company (New Jersey) in the W. P. 
O. Co. being 68.675 per cent, of the entire capital stock, this percentage of 
the estimated figures for W. P. O. Co. 1906 was taken and added to the total 
figures for the year 1906 for the remainder of the United States, as shown in 
Petitioner's Exhibit 396 (vol. 8, at p. 1009). 
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■when reduced to gallons, has always been several times as 
large as the refinery price of refined oil (Pet. Ex. 984, vol. 21, 
p. 143) ; a gallon being reckoned at 7.6 pounds (Durand, vol. 
20, p. 252). The prices of lubricating oils are, of course, very 
much in excess, bulk for bulk, of those charged for illumina- 
ting oil. 

4. From the foregoing, it is clear that the principal by- 
products range much higher in price, and, presumably, in 
ratio of profit, than does illuminating oil ; so that it is reason- 
ably certain tbat the total profit derived from illuminating oil 
was in 1906 very much less that the total profit derived from 
all the by-products taken collectively. This will be shown in 
still further detail below. For the present, let us merely as- 
sume that the total net profits on all illuminating oil sold by 
the Standard Oil interests does not exceed one-half of the 
total net profits arising from the transportation, manufacture 
and sale of petroleum and its products. 

V. One more detail must be stated. In the j'ear 1906, the 
Standard Oil interests exported 63 per cent, of the total 
amount of illuminating oil produced by them within the 
United States, leaving only 37 per cent, of the total to be 
marketed by them in this country. (Def. Ex. 276, vol. 19, p. 
660 ; Archbold, vol. 17, p. 3288). Since, in that year, the 
total illuminating oil produced by the Standard Oil interests 
vi^as only 47 per cent, in bulk of the total of all their products, 
and since only 37 per cent, of their illuminating oil is sold in 
the United States, it follows that said last named total (37 per 
cent, of .47) was only 17.39 per cent, in bulk of the total pro- 
ducts. In olker ivords, in the year 1906, hulk for bulk, the il- 
luminating oil sold in the United States by the Standard Oil 
interests formed only 17.39 per cent, or about one-sixth of their 
total products. 

VI. The amount which the net profits made by the Stand- 
ard Oil interests upon their domestic business in refined or 
illuminating oil does not exceed, may now be computed with 
substantial accuracy. 

1. The accompanying table (p. 529) shows the deductions 
to be made from the " total net assets " and " total net 
profits " in the year 1906, as above set forth (ante, p. 519). The 
only profits properly to be considered in this case are those 
made by the Standard Oil interests between tha purchase of 
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Statbmbnt of Dbdtjotions to bk Made Fkom Total Net Assets and Total Net 
Peofits Dboembke 31st, 1906. 



Properties. 


S. 0. Co. (N. J.) 
Percentage of 
Holding. 


Deduction from 

Total 
Net Assets. 


Deduction from 

Total 

Net Profits. 


Source 

of 

Information. 


Natural Gaa Companies 
Clarksburg Light & Heat 

Co 

Hope Natural Gas Co 

Lawrence Natural Gas Co 
Mahoning Gas Fuel Co... 
Mountain State Gas Co... 
North Western Ohio J 

Natural Gas Co ( 

The Peoples Natural Gas 

Co 


51% 
Entire 

do 

do 

do 
32989 
55504 

Entire 

do 
11126 
22250 
10/19 

30% 

Entire 

50 
Entire 

do 
71.48% 


143.160.77 
3,611,574.38 
344,479.36 
193,363 87 
526,251.85 

|- 356,585.49 

4,301,700.62 

253,866.69 

I 803,907.20 

141,815.69 

9,294.05 


48,175.81 

1,427,694.45 

86,523.25 

45,363.94 

165,177.86 

156,674.92 

86,202.95 

* 24,341.29 
42,451.36 
44,146.20 

2,745.93 


Pet. Ex. 

(( (( 
(1 11 

11 1( 
(( 1( 

It (t 

11 11 

11 (( 
11 11 
It 11 

(( (1 

II II 

(1 11 

11 1( 
(1 H 

14 (1 
11 11 
11 (1 


12 A 

11 
11 
11 
(( 

11 

13 B 


The Pittsburg Natural 
Gas Co 

Reserve Gas Co -< 

The River Gas Co 


(1 
It 
(1 


Taylorstown Natural Gas 


11 






Producing Companies 
The Carter Oil Co 


9,685,999.97 

2,220,254.41 

58,945.06 

9,281,136.44 

14,915,185.15 

97,273.52 

2,710,330.01 


2,080,814.88 

570,994.24 

28,890.01 

3,090,492.22 

2,609,721.30 

53,716.98 

939,843.28 

1,829,828.80 


12A 


Marion Oil Co 


11 


The Ohio Oil Co 


11 


South Penn Oil Co 


12 B 


TflTashine'ton Oil Co 


11 


S. 0. Co. of N. Y. Lighter- 
age Dept 

Profit on Sale Buckeye Pipe 
Line Ctfs 


278 A 

11 








38,969,124.56 


10,204,301.71 





' Loss. 
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the raw material, to wit, crude oil, and the delivery of^ the 
various products of the same to their customers. That is to 
say, we have to do only with the profits arising from the 
transportation, manufacture and sale of petroleum and its 
products. All other profits enuring to the benefit of the 
Standard Oil interests should be excluded. The table (p. 
529) excludes only the profits derived from sources as 
to which there can be no controversy. Many other items 
might justly be deducted. The gas companies need no ex- 
planation. The profits on the producing companies represent 
the difference between the cost of production and the 
market price of the small percentage of the Standard Oil con- 
sumption of crude oil which is produced from its own oil 
lands. That is to say, these profits are what the Standard Oil 
interests (if they had not had the producing properties) would 
have had to pay to others, So likewise, the item of lighter- 
age represents what must have been paid to others if the 
lighters were not owned by the defendants, and are no part of 
the ordinary profits of the petroleum industry. The item of 
" Profit on sale of Buckeye Pipe Line certificates " represents 
an increase in the value of stored oil, comparing its value in 
the market, when used, with its cost. Whether this amount 
should be reckoned as profits or not, it must fairly be here 
deducted from the " total net profits," since it was included in 
that amount in the Exhibits (Pet. Ex. 10, vol. 7, p. 32 ; Pet. 
Ex. 273A, vol. 8, p. 555). Of course, it can not from any point 
of view be regarded as a profit on the ordinary annual business 
for the year 1906. 

2. The following summary gives the result desired : 

Total net earnings of Standard Oil interests for year 1906, as 
shown by Petitioner's Exhibit 10 (vol. 7, p. 33) and ante 
page 519, were $83,132,351.76 

Total deduction as per statement page 539 10,304,301.71 

Total net earnings, 1906, from petroleum business proper $73,917,950.05 

Estimated profits on total business (foreign & domestic) in 
illuminating oil, not exceeding 50 per cent, of total amount 
of net earnings from petroleum business proper and not 
over 86,458,975.03 

Profits on illuminating oil, domestic business only, being 37 

per cent, of total (foreign & domestic), not over 13,489,830.75 

Add 68.675 per cent, estimated marketing earnings of Waters- 
Pierce Oil Co. in U. S. in 1906, not otherwise included (see 
note, anU, p. 537) 433,866.79 

Total estimated profits on domestic business in illuminating 

oil, not over $13,933,687.54 
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From this it appears that the profits of the Standard Oil 
interests on their domestic refined oil industry in the year 
1906, when the " total net earnings " were largest, were prob- 
ably less than fourteen million dollars, a very inconsiderable 
sum with which to bolster up the charge of monopoly, when 
the size of the total business of the defendants is considered. 
Again, viewed from the standpoint of percentages ; in 1906, 
when the total net earnings were 23 per cent, of the total net 
assets, the profits on the domestic business in refined oil prop- 
erty did not exceed about 4 of the 23 per cent., or about one- 
sixth of the whole profits. 

3. Even supposing that the entire net profits derived from 
defendants' business in illuminating oil, export and domestic, 
formed a much larger fi'action of the total net profits of de- 
fendants' petroleum business than one-half, yet the resulting 
figures of profits on domestic business in illuminating oil would 
still be inconsiderable. Assuming that the entire profits on 
illuminating oil were two-thirds of the whole, a most extrava- 
gant assumption in view of the evidence above summarized 
and of what follows, then we should have the following result : 

Total net earnings, 1906, from the petroleum business $73,917,950.05 

Two-thirds of above amount, assumed to be earned on the 
total petroleum business (foreign and domestic) in illumi- 
nating oil 48,611,966.70 

Profits on illuminating oil, domestic business only, being 37 
per cent of the total (foreign and domestic") on this assump- 
tion not over 17,986,437.68 

Add 68.675 per cent, the estimated marketing earnings of 
Waters^Pierce Oil Co. in U. S. in 1906, not otherwise in- 
cluded 433,866.79 

Highest possible estimate of profits on domestic business in 

illuminating oil, not over $18,420,294.47 

In other words, even on the untenable assumption that two- 
thirds of the total net profits of the petroleum business proper 
were, in 1906, derived from the business of illuminating oil, the 
largest amount of profits which can be charged against the do- 
mestic business in such oil is less than $19,000,000, a figure 
relatively so small that all the arguments heretofore advanced 
hold good in regard to it. 

VII. Similar results would be reached by like analysis for a 
number of the preceding years in the history of the defendants' 
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business. The percentage which the total refined oil bore to 
the total yield in 1900 was 61.9 per cent ; since which time its 
percentage has steadly declined. The proportion which the 
net earnings on illuminating oil bore to the total net earnings 
has presumably declined in about the same ratio. The pro- 
portion of illuminating oil exported has not varied materially 
for many years. The average for fourteen years, 1893 to 1906, 
is about 61^ per cent. (Defts'. Ex. 276, vol. 19, p. 660.) As 
shown below, the increase in percentage of total net earnings, 
which has taken place in recent years, is largely due to the ex- 
tensive development and increased sales of by-products, espe- 
cially naphtha, gas oil, paraffine wax and lubricating oil. 

VIII. It thus appears that the hue and cry raised by the 
Petitioner's counsel concerning the alleged enormous profits of 
the defendants, has little behind it but empty sound. In so 
far as they bear upon the essential issues in this case, the 
profits are inconsiderable in actual amount, and almost neg- 
ligible when viewed as a percentage of the total net assets of 
the defendants, or, what is the same thing, the total amount of 
cash capital invested in the defendants' business. 



FIFTH. The increase, both in the amount and 
in the ratio of total net profits, in recent years 
has been chiefly dne to the greatly increased 
demand for the various by-products, resulting 
in a vastly greater aggregate of sales at higher 
prices. 

I. The increase in the volume of the by-products is shown in 
the table printed at page 525 of this brief. The total volume 
of by-products in 1906 was 1,362,478,654 gallons, equal to 
27,249,572 barrels. The increase over 1895 was 722,328,359 
gallons, equal to 14,446,567 barrels. The total profits on all 
this vast increase enters into the total net earnings for the 
year 1906, and none of it existed in 1895, nor was any of it 
derived from the business of illuminating oil. 

II. The increase in the proceeds of the sale of naphtha from 
another standpoint strongly illustrates the importance of the 
larger volume of by-products. The average price per gallon of 
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finished naphtha to the trade, less freight and marketing cost, 
in 1895 was 7.16c., and in 1906 10.80c. (Def. Ex. 293, vol. 19, 
p. 694). The total sales of naphtha in the United States 
alone in 1895 were 2,216,789 barrels of 50 gallons and in 1906 
4,967,960 barrels (Def. Ex. 291, vol. 19, p. 688). These figures 
give the following results : 

1906. 4,967,960 bbls. at 10.80c. ($5.40 per barrel) |36,836,984.00 

1895. 2,216,780 bbls. at 7.16c. ($3.58 per barrel) 7,936,104.62 

Increase in proceeds of domestic sales of naphtha in 1906 over 

1895 $18,890,879.38 

III. But not alone the amount of profits derived from the 
sale of by-products greatly increased in the period under con- 
sideration, but also the ratio of such profits as compared with 
the profits upon illuminating oil. This is vei'y forcibly shown 
by examining the prices and total sales of several of the im- 
portant by-products, particularly naphtha, paraffine wax and 
gas naphtha and gas oil (the last two taken collectively). As 
just shown, the price per gallon of finished naphtha to the 
trade, less freight and marketing cost, was 7.16 cents in 1895 
and 10.80 cents in 1906 (Defts.. Ex. 293-C, vol. 19, p. 694), or 
an increase of 3.64 cents per gallon, or $1.82 per barrel. Mul- 
tiplying the total sales of finished naphtha in the United 
States in the year 1906, viz, 4,967,960 barrels (Pet. Ex. 387-B, 
vol. 8, p. 917) by $1.82, we have as the increased receipts upon 
naphtha in the U. S. alone, due to increased price in 1906 over 
1895 the total sum of $9,041,687.20. The prices for paraffine 
wax increased from 3.94 cents per pound in 1895 to 4.88 cents 
per pound in 1906. The total sales of paraffine wax in 1906 
were 212,208,854 pounds (Defts'. Ex. 283, vol. 19, p. 682 ; Pet. 
Ex., 984, vol. 21, p. 143). Multiplying the total sales, or 
212,208,854 pounds, by the increase in price, or .94 cents, we 
have $1,994,763.23 as the increased receipts arising from the 
higher prices for paraffine wax. In like manner, taking the 
domestic prices and total sales in gallons of gas naphtha and 
gas oil collectively, from Petitioner's Exhibits 384 and 385, 
(Vol. 8, pp. 912-13) weighting the prices (3.27c in 1895 and 
3.55c in 1906,) and multiplying the total sales in 1906 
(322,865,766 gallons) by the net increase in the weighted 
price, (.28c), we have $904,024.14 as the increased proceeds 
arising from the higher average prices on these two by-pro- 
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ducts. (See table below). On the other hand, multiplying 
the total sales of refined oil in 1906 by the increase in 
price in 1906, as compared with 1895, the same being only .44 
cents, (Defts. Ex. 293 B, Vol. 19, p. 693) we have $2,016,419.24 
as the increased proceeds arising from the higher prices on 
illuminating oil. 

The following table shows the situation : 

Increased proceeds arising from higher prices on naphtha in 

1906, as compared with 1895 (domestic sales) $9,041,687.20 

Increased proceeds arising from higher prices on parafflne 

wax in 1906, as compared with 1895 (domestic & foreign). 1,994,763.33 

Increased proceeds arising from higher prices on gas naphtha 
and gas oil collectively in 1906, as compared with 1895 
(domestic) 904,024.14 

Total $11,940,474.57 

Deduct increase on refined oil (domestic) similarly estimated 3,016,419.24 

Net increase proceeds due to higher prices on naphtha, par- 

afhne wax, gas naphtha and gas oil, in 1906 over 1895 $9,924,055.33 

The prices of other by-products are not given in the rec- 
ord with sufficient definiteness to show what increase in profits 
is to be attributed to them, but undoubtedly many of them 
would show results similar to those of the three by-products 
above discussed. 

The list of valuable by-products of petroleum made by the 
Standard Oil interests is a very large one. Mr. Archbold, 
(Vol. 17, pp. 3255-56) mentions the following : Naphthas, gas 
oil, fuel oil, paraffine oils, compounded oils, spindle oils, wool 
stocks, filtered cylinder oils, unfiltered cylinder oils, waxes, 
paraffine waxes, candles, greases, coke, pitch, road oils, asphalt 
and paving residuums, roofers' wax, soap stock, cordage oils, 
acid oil, turpentine substitutes, engine distillates, petrolatum 
and vaseline. 

IV. Naphtha Prices : The rise in prices of naphtha or 
gasoline between 1895 and 1906 was due to a greatly 
increased demand and shortage in supply. Mr. L. J. 
Drake, vice-president of the Standard Oil Co. (Indiana) 
testified that the demand for naphtha was very light in 
1895-7 ; that during that period his Company could not 
sell their naphtha readily and had more on hand than 
they could dispose of ; that the extensive introduction of 
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gasoline stoves, and later of automobiles, brought about 
a greatly increased demand ; that, in 1899, and at intervals 
thereafter, the supply of naphtha or gasoline ran short, and 
that the Standard Oil interests vi^ere themselves largely influ- 
ential in creating the new demand, in furtherance of which 
they spent $250,000 and employed 185 traveling agents, in ad- 
vertising and pushing the use of gasoline stoves and the use 
of gasoline generally. He also testified that gasoline as a fuel 
was much cheaper than coal, so that the increased use of gaso- 
line for stoves or engines led to a positive economy on the part 
of the consumers (Drake, vol. 17, pp. 3535, 3536, 3538). 

From this evidence, which is neither contradicted nor 
weakened, it is clear that the changes in the prices of naphtha 
or gasoline were determined by the natural laws of supply and 
demand, and were not caused by any alleged monopolistic 
power. 

This conclusion is strengthened by the fact that, as the 
average prices received by the Standard Oil Company for 
finished naphtha in the domestic trade increased, the average 
percentage, and, therefore, the total amount of naphtha sold 
in actual competition with the Standard also increased (Def. 
Ex. 293-C, Vol. 19, p. 694 ; Pet. Ex. 389, Vol. 8, p. 919). 

The percentage of competitors' sales is not given prior to 
the year 1897. The following table shows the situation after 
that date : 

Finished Naphtha. 

Standard's total price Percentage 
Tear. to trade, less freight and ^^-^^^ ^° 

marketing cost in cents competitors. 
per gallon. ^ 

1897 4.99c) Average 8.8%) Average 

U897-8, ,- 1897-8, 

1898 4.94 U.965C 7.7 ) 8.25% 

1899 8.78 ■} ^ g 9.5 1 ^ ^ 

1900 "7 1899-03, ^H ^1899-02, 

l^S^-:::::::::::::::;:::::::::::::::;::::.::::.:::8:74j^-'''=- 9:' Vo-o«% 

1903 10.35 ] Average ^'l ] Average 



1904 If 1903-0^6 13.6 ^gbg-Oe 

1^2^::::::::::.:;.v;.::::.v;.v::z-:::::::::::io:8o }'■''- llo J^^-^^^- 

V. At one point in the case, counsel for the Government 
instituted a comparison between the profits of 1895 and those of 
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1906, basing the comparison upon the results obtained by di- 
viding the total net earnings in each year by the total number 
of barrels of crude run. As already shown, large deductions 
from these total net earnings, at least in the year 1906, should 
be made, in order to determine what were the net earnings de- 
rived from the petroleum business proper. The record does 
not contain any data from which to determine what similar de- 
ductions should be made from the net earnings of the year 
1895 ; so that it is not possible to state accurately what the 
increase of profits per barrel of crude was, though we do know 
that more than .$10,000,000 of profits in 1906 resulted from 
other sources than from th.e transportation and refining of 
crude oil and the sale of its products. It is also certain that 
the profits per barrel of crude in 1906 were not $1.30, as stated 
by counsel for the Government, but about $1.12 ($72,917,950.05 
divided by 64,958,301 bbls.). The whole contention, however, 
is fallacious. 

1. It ignores the increase in the ratio of capital employed 
to product between the two years. The capital employed in 
1895 was $143,295,602.88. In that year, 40,772,168 barrels of 
crude were run by the Standard Oil interests (Deft.s' Ex. 268, 
Vol. 19, p. 627). In other words, the amount of capital em- 
ployed in the business per barrel of crude run was about 
$3.51. On the other hand, the total capital employed in 
1906, less deductions as per table {ante, p. 529) — to corre- 
spond to the deductions from net profits, was $320,431,068.75, 
which was at the rate of about $4.93 per barrel of crude run ; 
the total in that year being 64,958,301 barrels. (Deft.s' Ex. 
268, Vol. 19, p. 627). This is an increase of net capital employed 
per barrel of crude run in 1906 over 1895 of $1.42, or about 40 
per cent increase. Whatever may have been tbe causes which 
made necessary the employment of this greatly increased 
amount of capital per unit of product, the fact can not be 
denied and it must be taken into account in determining 
the reasonableness of the increase in the amount of profits. 
If it took 40 per cent, more capital in 1906 to handle 
a barrel of crude and its products from the well 
to the dealer, there should be a correspondingly greater 
return on the investment. If the profit per barrel 
in 1895 was, as stated by petitioner's counsel, 60 
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cents, 40 per cent, increase upon that would be 24 cents ; 
so that merely with respect to the increased capital employed, 
and without increasing the rate of profit, defendants would be 
entitled to at least 84 cents per barrel. 

2. As already stated, the profits per barrel of crude in 1906 
were about $1.12. This figure is arrived at by dividing 
$72,917,950.05, the total net earnings in 1906 from the petro- 
leum business proper (ante, p. 530), by 64,958,301, the total 
number of barrels of crude run by the Standard Oil interests in 
the same year, 1906 (supra, p. 536). From $1.12, the profits 
per barrel in 1906, deduct 84 cents, which, as above shown, 
was the amount wMcb defendants would be entitled to on 
account of the increase in capital and without any increase in 
tbe rate of profits, and we have 28 cents per barrel, or an in- 
crease of about one-third in the rate of the profits per 
barrel. This increase is undoubtedly largely due to the 
greatly increased profits resulting from the development of 
the trade in by-products, already discussed at length. More- 
over, allowance must be made for tbe fact that the year 1895 
was a year of great business depression, while 1906 was, a 
year of great prosperity and of larger profits in all branches 
of business. 

Of course, these computations make no deduction either 
from earnings or assets in 1895 for matters extraneous to the 
petroleum business proper, the data in the case being in- 
sufficient for such deduction. If, however, any deductions 
under this head were made, it would necessarily reduce the 
amount of capital per barrel of crude in 1895, with the result 
that the increase in capital per barrel of crude in 1906 over 
1895 would be still greater, so that the result would be sub- 
stantially the same. At any rate, it is clear that, making due 
allowance for the increase in capital per barrel of crude, and 
for the enlarged returns from by-products, there was very 
little, if any, real increase in the rate of profit per barrel of 
crude in 1906 over 1895 which can be charged to the business 
in refined oil. 
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SIXTH. In view of the foregoing analysis, it is 
submitted that neither in the amount of defend- 
ants' profits, nor in the ratio ixrhich they bear to 
net assets, nor in their increased rate in the later 
years of the business as compared with its earlier 
years, is there any support for petitioner's charge 
that defendants have maintained or attempted to 
create or maintain a monopoly. 
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PRICES. 

I. Charges in the Petition. 

The charges in the petition concerning prices, together with 
those which seem to be implied from the course of petitioner's 
evidence and the positions taken by Government counsel in the 
progress of the trial, are substantially as follows : 

1. That there was an unreasonable and exorbitant advance 
in the defendants' average prices during the period as to which 
detailed average prices are given, to wit, from 1895 to 1906, 
inclusive, or from the first three or four years of the period to 
the last three or four years of the same. 

2. That generally throughout the United States the prices 
charged by the defendants where there has been effective and 
active competition have been much lower than where the com- 
petition was inactive or ineffective, and that especially there 
are wide differences between different States and the prices 
were higher in those States or Territories where competition 
was absent or less active (Pet. pp. 174-175). 

3. That, where there was no competition, the prices have 
been exorbitant and unreasonably high, (id.) 

4. That, in many cases where an independent refiner, 
dealer or jobber sold or attempted to sell in competition with 
one of the defendants, defendants have directly, or through 
some bogus company, cut prices below the cost to such 
independent, and, in many instances, below the cost to the 
defendants (Pet. p. 174). 

5. That, by said means, the defendants have in many cases 
either (a) limited the business of said independents to a small 
territory and comparatively small amount ; or (6) entirely 
driven them out and destroyed their business, and (c) as soon 
as the competition was removed, immediately raised prices in 
said community, (id.) 

6. That, by this system, practiced all over the United 
States, independent competition has been substantially de- 
stroyed and is limited to less than ten per cent of the refining 
and sale of petroleum and its products, (id.) 
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II. Defendants' Answer to Charges in Peti- 
tion. 

1. There has been no unreasonable advance in defendants' 
average prices. On the contrary, so far as illuminating oil is 
concerned, defendants' average prices have not risen as much 
as the prices of the other principal commodities, or as the av- 
erage of all commodities ; nor, having regard to the reduced 
purchasing power of money, have defendants' prices for illu- 
minating oil risen at all between 1895 and 1906, except for two 
years of that period. 

2. The charge that there have been wide differences in de- 
fendants' prices or margins of profit under the action of com- 
petition has not been sustained, and if sustained, would not 
be material, since such differences, if existing and due to such 
cause, would not be unlawful. 

3. The charge of price-cutting to the detriment of compet- 
itors is not sustained, it appearing that where defendants ob- 
tained low margins or sold at a loss, they did so on account of 
price-cutting initiated and maintained by competitors. 

4. There is no proof that by the said or any other means 
defendants have limited the business of independents, or 
driven them out or destroyed their business, or that independ- 
ent competition has been substantially or totally destroyed, or 
was less at the close of the period under examination than at 
the beginning or at any previous time ; on the contrary, the 
proof shows that competition greatly increased during the 
period under examination. 

6. There has been no attempt whatever to prove the charge 
that defendants have raised the price or have sold at a higher 
price in one or more places to compensate for a lower price or 
a small margin in other places, although this is admitted to 
have been done by their competitors (Fehsenfeld, vol. 20, pp. 
176-7). 

6. Attached to the Bill as Exhibit 18 is a map of the 
United States, upon which is set down, State by State, what 
are alleged to be average prices, less freight, at which, in De- 
cember, 1904, illuminating oil was sold to dealers by the 
defendants. No attempt has been made to substantiate this 
map, nor is there any evidence in the case by which average 
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piiees for separate States can be determined. Moreover, as 
shown in the argument following, any comparison of the sort 
which is to prove anything must be made according to margins 
of profit, and not according to gross prices. 



FIRST : The Record Shows no Unreasonable 
Advance in Defendants' Average Prices. 

I. The principal exhibits originally offered by the petitioner 
which show the course of average prices in different years 
covered the period from 1895 to 1906, (Pet. Exs. 379, 380, vol. 
8, p. 905, Exhibit 382, vol. 8, pp. 908-910). A few of the peti- 
tioner's original price exhibits began with the year 1898 (Pet. 
Exs. 628, 629, vol. 10, p. 1624). Subsequently defendants 
became able to and did supply figures back to 1895 on most 
of such exhibits. Defendants were unable to furnish any prices 
back of 1895, except the average refinery prices. These were 
furnished to counsel for the Governmeot, who did not see fit 
to offer them in evidence. The only specific evidence, there- 
fore, relating to the course of average prices is confined to the 
period from 1895 to 1906, both inclusive. 

II. This period was one of very great changes in the prices 
of almost all commodities. This fact is fully explained by the 
evidence of Joseph French Johnson, Professor of Political 
Economy in New York University, and Dean of the School of 
Commerce in that institution (vol. 17, pp. 3555-3597). The 
changes in general prices are shown graphically upon Defend- 
ants' Exhibit 294, which is a chart prepared by the Bureau of 
Labor of the Department of Commerce of the Federal 

. Government and published with the tables of statistics 
upon which it is based, in the Bulletin of the Bureau of Labor, 
No. 75, March, 1908. These statistics are all in evidence, 
some having been offered by the petitioner and some by the 
defendants. This Defendants' Exhibit 294 is explained by 
Professor Johnson substantially as follows (vol. 17, pp. 
3556-7) : 

The diagram is entitled " Eelative Prices of all Commodi- 
ties, 1890 to 1907 ", and is intended to show the changes in 
the general level of wholesale prices in the United States 
between the years 1890 and 1907. The term " relative 
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prices ", sometimes also called " the index numbers ", means an 
average of prices reduced to a decimal basis. It is impossible 
to strike an average of the price of a ton of coal, and a thou- 
sand feet of lumber, and a price per yard of cotton cloth, so 
that the statisticians of the Government, in preparing this 
chart, which is intended to show the changes in the general 
level of prices, reduced all prices to a decimal basis, in this 
way : for example, they find what the average price is in a 
given year of a particular commodity. If it happens to be a 
commodity that is sold by the yard, and was eight cents one 
year and ten cents the next, that would be an increase of 25 
per cent, in the table or list of relative prices, and if the 
first year be set down as 100, the second would be 125, showing 
an advance of 25 per cent. It is necessary to do that because 
an advance of two cents in the price of a yard of cotton in- 
dicates a much greater change in the level of prices than an 
advance of twenty cents in the price of a ton of coal. In 
other words, the figures of relative prices are constructed 
so as to show the relative increase in prices, whether 
the articles are quoted in yards, pounds, tons or 
bushels. In Defendants' Exhibit 294, which is the chart taken 
from the Government bulletin, relative prices or index num- 
bers are obtained in the case of each commodity by averaging 
the monthly prices. The statisticians get the price of an arti- 
cle each month in a given year, add those twelve prices and 
divide by twelve and so get the average price of that article 
for the year. And they have done that in the case of 258 com- 
modities. Adding up all these relative prices of the 258 com- 
modities and dividing by 258 gives them the relative price of 
these 258 commodities taken collectively. These 258 com- 
modities selected by the Government cover raw materials, farm 
products and manufactured articles, including food, cloths and 
clothing, fuel and lighting, metal and implements, lumber and 
building materials, etc. All these different classes of articles 
have been taken into account in the construction of the chart, 
and in Prof. Johnson's judgment, these 258 articles are fairly 
representative of the whole range of commodites ; that was the 
purpose in selecting them. The statisticians who prepared 
this particular chart, or who computed the relative prices on 
which the chart is based, selected, as their basis or starting 
point, the average price from 1890 to 1899 ; that is to say, in 
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the case of each commodity, they have taken the prices for 
that commodity in each one of those ten years and have 
secured an average of those ten-year prices for each com- 
modity separately, and have then averaged again the ten-year 
averages of all the commodities together and have called that 
final average 100 ; then the changes from year to year are 
shown relative to that final ten-year average price of all com- 
modities as a starting point. 

The course of the prices of all commodities averaged above 
is shown on the chart (Defts'. Ex. 294, vol. 19, p. 696), by the 
heavy black line ; the index numbers or relative prices are 
shown in the left-hand column, and the various years at the 
top of the page. The relative price for each year is that indi- 
cated by the point where the commodity line crosses the ver- 
tical line underneath the date. Beginning with 1890, when 
relative prices were at 113, that is to say, when they were 13 
per cent, above the average of the years 1890-1900, the prices 
descended sharply and rapidly, until, in 1897, they reached the 
lowest point, the relative price in that year being 89, as com- 
pared with 113 in 1890, or a fall of about 20 per cent. From 
1897 to 1907, with slight fluctuations downward, prices rose 
steadily and rapidly, to a point represented by the index 
number or relative price 129, which, compared with the lowest 
point of prices in 1897, was an increase of 44 per cent. ; so 
that the average of the general prices of all commodities, or at 
least of these 258 commodities compiled in the way described, 
rose in the period from 1897 to 1907, 44 per cent. From 1895 
to 1906, the increase in the relative prices of all commodities 
was 30.88 per cent. (J. F. Johnson, vol. 17, p. 3559 ; Defts'. Ex. 
293A, vol. 19, p. 693). This chart does not indicate that all 
commodities rose by the same percentage in the period cov- 
ered. Some commodities rose more than 44 per cent, after 
1897 ; many advanced less ; a few did not rise at all ; — but the 
net result of the average advance of all is the black line shown 
on the chart. It is an average. No single commodity prob- 
ably followed the line of all commodities in its upward move- 
ment ; the movements of single commodities are much more 
irregular than the movements of general index numbers or 
relative prices. 

This method of estimating the general trend of prices of 
all commodities by index numbers and by charts constructed 
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as in Defendants' Exhibit 294 (vol. 19, p. 696) is the method 
approved by economists for comparing prices over a period of 
years. The same method is employed in Great Britain and in 
Germany, and the tables of index numbers made by economists 
in those countries for the period from 1897 to 1906 or 1907, 
if charted, would show substantially the same result as the 
chart. Defendants' Exhibit 294. (J. F. Johnson, vol. 17, p. 3560). 
The same general advance in prices since 1897 has been 
observed and measured in all countries where gold is used as 
money. It is a world phenomenon. 

The foregoing testimony of Prof. Johnson stands unim- 
peached, as does the theory of advancing prices explained by 
him. Neither has been attacked by the Government. On the 
contrary, the theory has been assumed by counsel for the 
Government as the basis for the small amount of rebuttal evi- 
dence introduced under this head. (Pet. Exs., 988, 986, 987, 
979, vol. 21, pp. 145-7, 139; Durand, vol. 20, pp. 253-4, 467. 

III. Compared with a long list of the more important com- 
modities included in the 258 commodities which form the basis 
of the chart. Defendants' Exhibit 294, the statistics concern- 
ing which are in the record, the advance in defendants' prices, 
particularly on refined oil, from 1895 to 1906, has been very 
small. 

1. The defendants' average prices on refined oil, with the 
different elements making up the same, are shown most com- 
pletely on Defendants' Exhibit 293B (vol. 19, p. 693). The 
third column in that exhibit shows the net average price to 
dealers, exclusive of marketing cost and freight, and the last 
column, the prices to dealers less freight. Though for most 
purposes it is clear that the figures in the third 
column are the ones by which the defendants should 
be judged, since marketing cost and freight are disburse- 
ments, yet, to meet the criticism of counsel for the Government, 
the figures from the last column of Defendants' Exhibit 293B 
were selected for comparison with the prices of other of the 
258 commodities. The result of this comparison is very 
remarkable and is set forth in a series of charts. 

(aj Defendants' Exhibit 296, (vol. 19, p. 697) represents 
the price for the years 1895 and 1906 only (without any inter- 
mediate years) of water white oil and of about 30 other com- 
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modities, whicli are obviously among the most important. 
On this chart, the price in 1895 of each commodity is assumed 
to be 100, and the price in 1906 is indicated on the right-hand 
margin by adding to 100 the percentage of the increase for 
the particular commodity up to 1906. It will be seen that the 
price of water white oil, or, as it is commonly called, refined 
or illuminating oil, in 1906 was only 11 per cent, higher than 
it was in 1895, and that it was the lowest in 1906 of all the 
commodities shown on the exhibit. The heavy dotted red 
line represents the position of the average price in all com- 
modities in 1906 (compared with 1895), which is obtained from 
Defendants' Exhibit 294, being the Government chart from 
the Bureau of Labor Bulletin. The small dotted red line 
shows the extent of the rise in the average wages per hour, 
derived from Defendants' Exhibit 295, (vol. 19, p. 696), the 
same being also a chart from the Bureau of Labor Bulletin. 

(b) Counsel for the Government having objected to this 
chart (Defts'. Ex. 296, vol. 19, p. 697) on the ground that it 
only showed the price at the beginning and end of the period 
and not the intermediate prices, defendants' counsel caused 
to be prepared and offered in evidence a series of charts 
(Defts.' Exs. 389A, 390A, 391A, 392A, 393A, 394A, and 
395A, vol. 19, pp. 705-717), which show the course of relative 
prices of water white refined oil and of all the other com- 
modities shown on Defendants' Exhibit 296, taking the same 
by groups for every year from 1895 to 1906. For example. 
Defendants' Exhibit 395A (vol. 19, p. 717) shows the course 
of relative prices from 1895 to 1906, year by year, first, of gen- 
eral commodities, according to the Government chart (Defts.' 
Ex. 294, vol. 19, p. 696), second, of refined oil, and, third, of 
milk, sheetings, cheese, blankets and copper sheets, which are 
five of the commodites named on Defendants' Exhibits 296 
(vol. 19, p. 697) to whifh counsel for the Government objected. 
From this Defendants' Exhibit 295A, and the other similar 
exhibits enumerated with it, it appears that the prices of com- 
modites with which Water White oil was compared on Defend- 
ants' Exhibit 296 fluctuated in the main quite as widely and 
most of them rose at times as high above the average price of 
general commodities as did refined oil at its highest point. In 
Defendants' Exhibit 393A (vol. 19, p. 713), note the course of 
the prices of zinc sheets and of wheat ; in Defendants' Exhibit 
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392A (vol. 19, p. 711), the course of the prices of copper wire 
and of rye flour ; in Defendants' Exhibit 391A (vol. 19, p. 
709), the course of the prices of buckwheat flour, wool, window 
glass and leather, all of which reached a higher point in com- 
parison with general commodities than did refined oil. In short, 
these supplementary charts show clearly that the selection 
of the commodities contained on the chart comparing prices in 
1895 and 1906 (Defts. Ex. 296, vol. 19, p. 697) was a perfectly 
fair one. 

2. Counsel for the Government, however, on the cross 
examination of Professor Johnson, insisted that the compari- 
son in the change in the prices of commodities should be made 
by periods of four years, that is, by comparing the aver- 
age price of 1895-1898 with the average price of 1903-1906. 
The comparison of the price of water white oil with 
those of general commodities on this basis is obviously 
unfair. For, as will presently be explained in detail {post, 
p. 550) while, as compared with the prices for 1895, the rela- 
tive prices of Water White oil up to 1906 increased on the 
average much less than the prices of general commodities, yet 
owing to the fact that in the year 1897-8 defendants lowered 
their prices on refined oil much below the average of general 
commodities in the same four years, the average price for the 
first four years on refined oil is at a lower level than the aver- 
age of general commodities for the same four years, so that 
the starting point for the Government's comparison by four 
year periods is different. The comparison, therefore, is 
unfair. 

But, when the comparison is made with other commodities 
mentioned in the report of the Bureau of Labor, March, 1908, 
upon which the Government chart (Defts'. Ex. 294, vol. 19, p. 
696) was based, refined oil does not suffer. This is shown 
very clearly by Defendants' Exhibit 400 (vol. 19, p. 896L), 
where the prices of Water White oil, less freight, are shown for 
four year periods, in comparison with those of some fifty other 
commodities selected from the Government's list and contain- 
ing among them a large number of the most important com- 
modities, both fpod products, raw materials and manufactured 
articles. The Table shows that, comparing the average prices 
for 1895-1898 with those in 1903-1906, the advance in the 
price of Water White oil was less than that of any other of the 
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commodities named in the list. So that, even on the com- 
. parison by four year periods, — which the defendants do not 
admit to be a correct or reasonable method, — the result is still 
strikingly to the advantage of the defendants. The percent- 
ages in the increase in the other commodities range all the way 
from 39.8 up to 130.5. A large number of them show more 
than 50 per cent.jincrease ; whereas Water White oil shows only 
37.9 per cent, increase. 

3. As an objection to the price comparison instituted by 
defendants between the year 1895 alone and the following 
years, counsel for Government urged that 1895 was a year of 
high prices for refined oil, as compared with the years before 
and after. 

(a) As to the years after 1895, there is no dispute. The 
prices of refined oil in 1896, and, more particularly, in 1897 
and 1898, were abnormally low, and very much lower than in 
1895 or 1899. But this proves nothing, for the years 1896- 
1898 were the lowest years in the prices of general commodi- 
ties, not only between 1890 and 1906, (Def. Ex. 294, vol. 19, 
p. 696), but also from 1870 to 1906, a period of nearly forty 
years (Pet. Ex. 979, vol. 21, p. 1.39 ; Def. Ex. 399, vol. 19, p. 
896K). 

(h) But, as to defendants' prices on refined oil prior to 
1895, — there is not a syllable of evidence in the case to show 
what these were. Counsel for petitioner read into the record 
(vol. 17, p. 3582) what purported to be prices for export re- 
fined oil in barrels at New York, taken from a report of the 
Geological Survey. These prices do not purport to be those 
of the defendants, nor is there the slightest evidence that they 
are such, or that they bear any relation to defendants' export 
or domestic prices. Mr. Durand, called as a witness for the 
Government, argued from the course of crude prices also that 
1895 was a high year for refined oil, but he failed to connect 
the prices of the two articles. There is, therefore, nothing in 
petitioner's contention on this point which in the least affects 
the correctness of defendants' comparison between the prices 
of 1895 and those of the years which followed. 

4. To meet the foregoing proof offered by the defendants, 
the Government, on rebuttal, offered several exhibits consist- 
ing of lists of commodities in which the average prices for 
the four years, 1895-1898, are compared with the average 
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prices for the four years, 1903-1905. Apparently counsel for 
the Government proceed upon the supposition that, if they 
can show any commodities where the increase in prices was 
less than was the case with Water White oil, they have demol- 
ished the defendants' position. This is absurd, first, because, 
as Professor Johnson testified, the rise in the prices of com- 
modities has been very irregular and judgment must be formed 
largely by taking the average of all commodities ; secondly, 
because, of the 258 commodities in the Government's list, 
much the more important ones are included among those 
whose prices, compared by four year periods, rose more than 
the prices of water white oil. Defendants do not claim and 
have never claimed that no commodities could be found whose 
rise in average prices was less than that of oil, nor are they 
called upon to maintain any such extreme position. It is 
enough to show, — as will presently be shown, — that the course 
of prices of Water White oil, from year to year, 1895 to 1906, 
was low as compared with the advance in prices of general 
commodities, and tbat, even on the strained and unfair method 
adopted by Government counsel of comparison by four year 
periods, for which no good justification is shown — even 
measured by this unreasonable test, the prices of refined oil 
compare very favorably with most of the vitally important 
commodities in the Government list. With this explanation, 
we proceed to examine the Government's rebuttal exhibits 
under this head. 

(a) Petitioner's Exhibit 980, (vol. 21, p. 140) takes the 
same commodities as are shown in the chart Defts'. Exhibit 
297 (vol. 19, p. 697) and compares the prices by the first and 
last four year periods (1895-8 and 1903-6). The per cent in- 
crease in the price of Water White oil, less freight, is shown 
to have been, on this basis of comparison, 37.87 per cent. Of 
32 other commodities shown in this list, 8 show a higher rate 
of increase, to wit, buckwheat flour, maple chairs, cotton seed 
meal, sheet copper, women's dress goods, worsted yarns, pine 
doors, fine wool ; and six others, to wit, rye flour, sheetings, 
cheese, horse blankets, rubber and window glass, show per- 
centages of increase which are only slightly less than that of 
refined oil. But if every commodity on this Exhibit (Pet. Ex. 
980) upon a comparison solely of the periods 1895-8 and 
1903-6, showed a less percentage of increase than does Water 
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White oil, that result would prove nothing ; for, as already 
stated, upon the set of charts (Defts' Exs. 389A to 395A in- 
clusive) which set forth the course of prices year by year of all 
the commodities contained in this Petitioner's Exhibit 980 and 
Defendants' Exhibit 297, taking them by groups, almost every 
commodity at some part of the period shows great advances 
in prices. In the case of almost every one of these commod- 
ities, a four year period could be picked out such that the 
average prices of the particular commodity for those four years 
would show a greater increase as compared with the average 
price of its lowest four year period than is shown in Water 
White oil by the four year compa,tison urged by the Govern- 
ment. This striking fact shows forcibly how fallacious, unrea- 
sonable and arbitrary is that comparison. 

(bj Petitioner's Exhibit 982 (vol. 21, p. 141) is stated 
by Mr. Durand to be a list of commodities whose in- 
creases in price were all less than those of refined oil, 
measured by the four year period method. Many of the com- 
modities named on this list are relatively so unimportant as to 
provoke a smile. For example, wood screws, one inch long. 
No. 10, flat head ; common glassware pitchers, half gallon 
size ; common glassware tumblers, one-third pints ; American 
bicarbonate of soda : salt mackeral, large size. No. 3s.; and 
American quinine. Each of them is of very limited sale rela- 
tively. It is safe to say that all the commodities mentioned 
in Petitioner's Exhibit 982, taken collectively, other than re- 
fined oil, do not weigh as much in the commerce of the country 
as the single item of corn No. 2, which showed an increase of 
67.91 per cent, or cotton, which showed an increase of 54.87. 
It should also be noted that tea and coffee, mentioned in Pe- 
titioner's Exhibit 982, are both imported and are highly specu- 
lative in their prices. 

(c) Petitioner's Exhibit 983 (vol. 21, p. 142) is stated by 
Mr. Durand to represent the articles which he considers most 
important and to have been selected by him without reference 
to their increase or decrease. This list should be compared 
with that in Defendant's Exhibit 400, already discussed. Mr. 
Durand, in Petitioner's Exhibit 983, shows 36 commodities, 
other than refined oil. Of these, 9 show a greater percentage 
of increase than refined oil, to wit, corn, cotton, coal, hogs, 
fresh vegetables, potatoes, pig-iron, common brick, quartered 
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white oak. These 9 commodities are also mentioned in De- 
fendant's Exhibit 400 (vol. 19, p. 896L) with some forty-five 
other commodities, all of which showed a greater rate of in- 
crease. The other commodities in Petitioner's Exhibit 983, 
which show less percentages of increase on the four year 
method of comparison than does refined oil, are stated by 
Mr. Durand to be, in his opinion, the most important 
other commodities than the nine specified. We are 
willing to leave this to the judgment of the Court, and to have 
the Court say how eminently fair is the attitude of the Bureau 
of Corporations and of counsel for the Government in their 
treatment of prices generally, when the list of commodities in 
Petitioner's Exhibit 983 is compared with that in Defendants' 
Exhibit 400, leaving out of account the nine commodities 
which are common. We mention only a few. For example, 
Petitioner's Exhibit 983 does not include hops, oats, rye, 
buckwheat flour, corn meal, pork, bacon, women's dress goods, 
anthracite coal, ingot copper, worsted yarns, fine wool, and 
various kinds of pig-iron, (except No. 1 foundry pig-iron,) tin, 
hemlock, pine boards, yellow pine, pig-lead, and many other 
highly important commodities mentioned in Defendants' Ex- 
hibit 400 ; and, in place of them, contains ccmmon glassware 
tumblers, limited to one-third pint size ; smoking tobacco, 
made under the name of Seal of North Carolina only ; cut 
nails, limited to eight penny size ; etc. Mr. Durand gives no 
reason, other than his own judgment, for regarding the com- 
modities he selects as the most important, nor does he present 
any statistics by which the Court may form an accurate judg- 
ment. We believe that the selection made by the defendants 
will meet the approval of the Court, rather than that made on 
behalf of the Government in the vain effort to sustain an un- 
tenable charge against the defendants, after the same has been 
abundantly disproved. 

IV. The fairest comparison in respect to variation in -prices 
is that between the course of the prices of general commodities in 
the entire period under consideration and the course of the aver- 
age prices of Water White oil for the same entire period. By 
this comparison the defendants are willing to be judged. 

1. This comparison is shown graphically by a chart (Def. 
Ex. 298, vol. 19, p. 699) in which the red line shows how the 
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average Water White prices would have changed if they had 
followed the average changes in the prices of all commodities. 
Substantially this line is the same as the line of general com- 
modities in the Government chart (Def. Ex. 294, vol. 19, 
p. 696), the difference in inclination being simply due to the 
different shape of the small rectangles into which the charts 
are subdivided by the vertical and horizontal lines. It ap- 
pears from the red line on this chart (Def. Ex. 298, vol. 19, p. 
699), the accuracy of which has not been questioned by the 
Government, and assuming that the prices of refined oil had 
followed those of general commodities, that, starting with an 
average price of 6.44;C in 1895, the prices of refined oil would 
at no time have gone below about 6.15c and would, except for 
that slight decline between 1895 and 1898, have always been 
up to or above the level of the prices of Water White oil in 
1895. The black line on this chart shows the actual course 
of average Water White oil prices from 1895 to 1906. From 
this it appears that between 1895 and 1898 refined oil prices 
went very much lower than did general commodities, reaching 
4.98c in 1897 as the lowest, and being at all times in the 
twelve years well below, and much of the time very far below, 
what they would have been had they followed the course of 
general prices, except for about two years, 1903-4, whe they 
rose somewhat higher than general commodities ; but this con- 
dition did not continue, for in 1904 the price of 
refined oil dropped rapidly, so that in 1905 and 1906, the last 
two years of the period, it was far below what it would have 
been had it followed the course of general prices. As can be 
seen at a glance, the average of the prices of refined oil for the 
entire twelve years was very much below what it would have 
been, had it followed the course of the prices of general 
commodities. 

This fact, though strikingly shown on the chart (Def. Ex. 
298, vol. 19, p. 699) is also clearly established by the 
Tables (Def. Ex. 299, vol. 19, p. 699) from which Defendants' 
Exhibit 298 is constructed. One of these tables is here 
reproduced : 
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Defendants' Exhibit 299. 

Water white oil. 





Total net price of W. W. oil to dealers, 
exclusive of marketing cost and 
freight was 6.44c. per gallon for the 
year 1895 per revised exhibit No. 
628. IfW. W. oil prices had fol- 
lowed the advances and declines in 
prices of all commodities since 1895 
they would show as follows : 


Actual W. W. 

prices were, 
as shown iu 
exhibit 638 
per gallon. 


W. W. prices 

have ad- 
vanced more 
or less than 

prices of 
commodities. 


1895 


6.44c.. . 


6.44c. 
5.85 
4.98 
5.14 
6.45 
6.83 
6.60 
7.19 
8.77 
8.36 
7.18 
6.88 




1896 

1897 


Less 3.43%, decline = 6.33 

" 4.17 " 6.17 


37c.x 
1 19x 


1898 

1899 


.21 " 6.43 

Add 8.65 advance — 7.00 


1.29x 
55x 


1900 


" 18.06 " 7.60 


78x 


1901 


" 15.92 " 7.47 


87x 


1902 


" 20.63 " 7.77 


.58x 
.95 

58 


1903 

1904.. .. 


" 21.37 " 7.82 

" 20.73 " 7.78 


1905 

1906 


" 33.82 " 7.97 

" 30.88 " 8.43 


.79x 
1.55X 



X Means less. 



Under the head of Water White oil, is shown, first, 
year by year, what the prices of Water White oil would 
have been if they had followed the trend of general 
prices; in the second column is shown what the average 
oil prices year by year actually were; the third column 
shows how much Water White prices advanced during the 
period, more or less than the prices of general commodities. 
In this column it is seen that in only two years did they ad- 
vance more, and that in nine years they advanced less, and in 
several of the years very much less, than did the prices of 
general commodities. It is diflScult to see how any showing 
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could be more convincing than this. So far as raising the 
prices of refined oil unreasonably, or out of proportion to the 
general trend of prices, it appears that defendants' prices were 
very much lower on the average during the entire time, except 
for two years, than were general prices. Had the defendants 
been able, as alleged, to control prices, and had they exercised 
their power, it might reasonably be supposed that the prices 
having once reached the point indicated in 1895, would never 
have fallen lower, and would have continued at least as high as 
the line of general commodities, and that the price of refined oil 
having reached the comparatively high point indicated in 1903, 
would have continued at least at that level ; instead of which, 
in both instances, we find the prices sharply reduced, exactly 
as would be the result in any industry where strong competi- 
tion, and fluctuations in the price of raw material, were con- 
tinuing factors in determining the price of the finished article. 
If any averaging is to be done, it should be done of the prices 
for the whole twelve years. From Defendants' Exhibit 299 (vol. 
19, p. 699 and supra) it appears that the average of the figures 
which would have been the prices of Water White oil in the 
twelve years in question, had those prices followed the course 
of the prices of general commodities, is 7.26c., whereas the 
average of the actual prices of Water White oil for the same 
twelve years is 6.72c. In other words, the Water White oil 
prices for the twelve years in question advanced on the aver- 
age less by 7% than did the average prices of general com- 
modities. 

2. From this chart and accompanying table of figures (Def. 
Exs. 298, 299, vol. 19, p. 699) it may be again seen how unfair 
and unreasonable is the comparison of the average prices of 
Water White oil in the four year periods 1895-1898 and 1903- 
1906 with the prices for general commodities in the same 
periods. During the years 1897-8, the prices of water white 
oil were very low, and this made the average price 
for oil for 1895-8 far lower than the average price 
of general commodities during the same period. Hence, 
tlie starting point for the four year period compari- 
son is different for refined oil than for general commodities, 
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and what is a merit in defendants' prices, to wit, the heavy 
decline in the early period, is made the means of attack 
against them. The average of the prices of Water White oil 
in the last four years shown on the chart, to wit, 1903-1906, 
was 7.75c., whereas the average of what the prices of Water 
White oil would have been had it followed the course of gen- 
eral commodities, was 8c. exactly. Now, had the prices of 
Water White oil continued as they might have done, without 
criticism, from 1895 to follow the course of general commod- 
ities, then the comparison on the four year period plan be- 
tween the prices of Water White oil and those for general 
commodities would have been in favor of the former by the 
difference between 7.75c. and 8c. ; but, because instead of 
holding the prices up to the course of general commodity prices, 
the defendants for two years, 1897-1898, sold at extremely 
low prices, the Government is enabled to get an average for 
the years 1895-8 as a starting point for the price of refined 
oil, which seems to make the comparison unfavorable to the 
defendants. 

3. The entire accuracy of the chart, Defendants' Exhibit 
298 (vol. 19, p. 699), showing the course which the prices of 
Water White oil did take and that which they would have 
taken had they followed the course of general commodity 
prices, is shown by the fact that the Government in rebuttal 
introdaeed a chart to indicate the course of the combined 
prices of oil and naphtha (Pet. Ex. 987, vol. 21, p. 146), 
which most strikingly agrees with Defendants' chart 298. 
It is not for a minute admitted that there is any propriety 
whatever in combining the prices of commodities like 
oil or naphtha, which varied very differently under 
altogether different conditions of supply and demand ; but, 
assuming that there was such propriety in uniting the two 
commodities, the defendants do not suffer by the comparison, 
for it appears that the combined prices were way below the 
average prices of general commodities, except during the years 
1903 and 1904, as in the case of refined oil alone, and that 
there is the same heavy dip in the prices from 1895 to 1898. 

In connection with this Exhibit (Pet. Ex. 987, vol. 21, p. 
146) showing the course of the combined prices of oil and 
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naphtha, the Government offered a table of figures (Pet. Ex. 
986, vol. 21, p. 145) giving the index numbers upon which the 
Petitioner's Exhibit 987 is constructed, and showing certain 
averages for four year periods. The same unfairness exists 
here as in the case of the similar comparison of refined oil, for 
the sharp decline in the combined prices of oil and naphtha 
after 1895 makes the average prices in 1895-8 lower than the 
average for 1895-8 of the general commodity prices, thus giv- 
ing different starting points ; whereas, the average prices for 
1903-6 for oil and naphtha, and for general commodities differ 
but slightly. Again, what was a merit on the part of the de- 
fendants, that is, lowering its prices in the years 1897-8, is 
made the basis of an attack. 

As before stated, if there be any virtue in averaging, the 
average should include the relative prices of all the twelve 
years, and, so considered, the advantage is decidedly with the 
defendants, even on the unreasonable combination of oil 
and naphtha. Referring to Petitioner's Exhibit 986 
(vol. 21, p. 145) and taking the relative prices of 
"Water White oil and naphtha combined, the average 
relative price for the twelve year period is 99.9 ; whereas, 
taking the relative prices of general commodities for the same 
twelve years, we find that their average is 105.5. In other 
words, the average relative price of oil and naphtha combined, 
for the twelve years, was about five per cent, less than that of 
general commodities. 

V. Another group of charts shows the coii7'se of defendant's 
prices in comparison with the course of prices of crude oil during 
the period 1895 to 1906. 

1. These charts are Defendants' Exhibits 300 and 302 (vol. 
19, pp. 701, 703) which show the course of prices of Water 
White oil and of general commodities with the course of prices 
of Lima crude and Pennsylvania crude respectively. To this 
is added a new chart (facing this page), constructed in the 
same manner as Defendants' Exhibits 300 and 302, just re- 
ferred to, but substituting the average prices of crude oil from 
all fields, as given in Petitioner's Exhibit 977 (vol. 21, p. 136). 
All the data for this chart are taken from the record and 
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together with the sources for the same are given in the note 
below.* The comparison of the three charts, however, shows 
that it is really immaterial whether the prices of all crudes, 
or of either of one of the more important crudes, is 
taken for comparison ; the result is substantially the 
same. It seems from these charts that, in the early years of 
the period, 1895 to 1898, the price of crude took a sudden and 
heavy dip and was followed, though not quite so far, by the 
prices of the "Water White refined oil. After 1898, crude oil 
rose with comparative rapidity to a very high point. The 
price of refined oil followed the general course of the crude 
prices, but did not go to the same extreme. Finally, when 
the prices of refined oil rose during 1903 and 1904 higher than 
the course of general commodity prices, their rise was coinci- 
dent with an extraordinarily high rise in the prices of crude oil. 



* This chart is based on the following table : Average relative prices of 
crude oil and W. W. Ref. oil (less marketing cost and freight), compared 
with relative prices of general commodities. Prices for crude based on Pet. 
Ex. 977. Prices for Ref. oil based on Def. Ex. 393-B, vol. 19, p. 693. Prices 
for general commodities taken from Bulletin of U. S. Bureau of Labor, as 
already shown on Defts'. Ex. 293-A, vol. 19, p. 693. 



Year. 


Crude Oil. 

Penna. , Lima-Indiana, 

Midcontinent and Illinois 

fields. 


Refined Oil. 


General 




Actual 
Market 
Prices. 


Relative 
Prices. 


Actual 
Market 
Prices. 


Relative 
Prices. 




1895 
1896 
1897 
1898 
1899 
1900 
1901 
1903 
1903 
1904 
1905 
1906 


3.62c. 

2.36 

1.58 

1.88 

3.70 

2.87 

3.53 

3.57 

3.31 

3.23 

3.50 

3.45 


103.08 

88.92 

62.16 

73.97 

106.23 

113.93 

99.54 

101.11 

130.23 

127.08 

98.36 

96.39 


6.44c. 

5.85 
4.98 
5.K 
6.45 
6.83 
6.60 
7.19 
8.77 
8.36 
7.18 
6.88 


95.81 

87.03 

74.09 

76.47 

95.96 

101.46 

98.19 

106.97 

130.47 

124.37 

106.82 

102.36 


93.6 

90.4 

89.7 

93,4 

101.7 

110.5 

108.5 

112.9 

113.6 

113.0 

115.9 

123.5 



Average for Ref. oil. is 6.72c. = 100. Average for Crude is 3.54c. = 100. 
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Two conclusions may be drawn from this showing. First, 
that the advances shown in the prices of Water White oil 
were in a large measure compelled by advances in the prices 
of the underlying raw material ; secondly, that the prices of 
the crude oils and of the finished product, namely, refined oil, 
were fluctuating in accordance with the ordinary laws of 
supply and demand, and not in accordance with any arbitrary 
action on the part of the defendants. Had the defendants 
been able arbitrarily to control prices of crude oil, would they 
have allowed the prices to take the extreme dip that they did 
take in 1896-1898 ? Or, having reduced the crude prices so 
low, would they have allowed them to rise so rapidly and so 
high that in 1900 the average price of crude was almost, and 
in 1903-1904 was quite, twice as much as it was in 1897 ? 
On the other hand, if the defendants, failing control over the 
prices of crude, had yet had arbitrary control over the prices 
of refined oil, and had chosen to exercise their power, 
would they have allowed these prices to fall as hap- 
pened in the years 1896 and 1898 ; and again 
from the high point which they reached in 1904 
to the comparatively low points attained in 1905-1906 ? It is 
simply incredible that any dealers, if they had had monopol- 
istic control over prices, would ever have permitted such as- 
tounding fluctuations as are shown on these three charts (Def. 
Ex. 300, 302 and the new chart, ante, p. 555). 

2. Moreover, from Petitioner's Exhibit 977 (vol. 21, p. 136) 
it appears that the average price of crude 1895-1898 was 
2.085 cents per gallon, and that the average price of crude in 
the four years 1903-1906, was 2.872 cents per gallon ; an in- 
crease of .787 cents, or an increase of 37.74 per cent, over 
1895. Petitioner's claim is that the per cent, of increase in 
the price of refined oil for the same periods was 37.87 per 
cent. In other words, upon the Government's own theory of 
comparison by four-year periods, and assuming but not con- 
ceding the correctness of its figures, the percentage of increase 
in the rise of prices of refined oil from 1895 to 1903-06 was, as 
nearly as possible, exactly the same as the percentage of in- 
crease in the prices of crude oil. 
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VI. llie rise in the prices of general cominodities, as shown 
ly the testimony of Professor Johnson already referred to (vol. 
17, pp. 3555-357 Ji,) and by the various charts and other exhibits 
already discussed, indicates a decline in the purchasing value of 
money during the period in question. 

Taking into account this decline in the purchasing value of 
money between 1895 and 1906, there was no net increase in 
defendants' prices for Water "White oil ; on the contrary, there 
was a decrease as compared with 1895, except in the two 
years 1903-1904. 

1. Professor Johnson testified as follows in regard to the 
purchasing power of money, as affected by changes in the 
prices of general commodities (vol. 17, pp. 3568-70) : 

The purchasing power of money depends upon the level of 
prices. The higher prices are, the cheaper the dollar is and 
the less the dollar will buy ; the lower the value, therefore, or 
the less the purchasing power of money. So, when prices are 
rising, that is the same thing as saying that the purchasing 
power of money is growing less ; a dollar buys less because of 
high prices. If you have low prices that means that the pur- 
chasing power of money is high and when the general level of 
prices is falling the purchasing power of money is increasing. 
On the other hand, when the general level of prices is rising, 
the purchasing power of money then is declining — growing 
less. The rise or fall in prices and the corresponding decline 
or advance in the purchasing power of money are two names 
for the same thing. To say that prices have risen is only 
another way of stating the fact that the purchasing power of 
money has fallen. 

This may be illustrated from Government Chart (Def. 
Bxhib. 294, vol. 19, p. 696, and ante p. 543). The prices 
between 1890 and 1897 fell about 20 per cent., that is, from 
112.5 to 89.7. That means that a man in the United States 
on an average could buy in 1897 as much with $.897 as he 
could have bought in 1890 with $1,125. In other words, 
there was an increase in the purchasing power of money equal 
to 25 per cent., measured in commodities. The rise in prices 
shown by the Government chart (Def. Exhib. 294) between 
1897 and 1907 amounts to 44 per cent. That means that $1.44 
in 1907 would buy no more than could have been bought with 
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$1.00 (100c.) in 1897. That is to say it would buy no more of 
commodities in general. That means that the purchasing 
power of money during that period had declined in the same 
ratio as 144 to 100, or about 31 per cent. In other words, 
that in 1897 $690 had the same purchasing power with respect 
to commodities in general in the United States as $1,000 had 
in 1907. In order to find out what the real difference in the 
price of a certain commodity in different years was, measured 
by the purchasing power of money, or what is the same thing, 
by the amount of other commodities ivhich the price would 
huy, it is necessary to express the price at the later period in 
terms of money having the purchasing power which money 
had at the beginning of the period. That is to say, if in 1907 
a farmer could sell a bushel of wheat for $1.00, with the net 
result of his bushel of wheat he could buy no more than he 
might have bought ten years before with 69c. The 69c. would 
have been as good a price for his wheat at the beginning of 
the period as $1.00 was at the end of the period, and the 
dollar in the later case would have been intrinsically no 
higher a price than the 69c. in the former case. 

In order to make a just comparison between the prices 
charged by the defendants for oil or other commodities in 
1895 and in the subsequent years, and in view of the increase 
in relative prices of all commodities, as shown on the Govern- 
ment chart, it is necessary to reduce all the prices to the 
common basis of the year 1895 ; that is to express them in 
money having the purchasing value of that year. How this is 
done may be seen by referring to Defendants' Exhibit 293-A 
to 293-E (vol. 19, pp. 693-5). 
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Defendants' Exhibit 293-A. 

Commodities. 

Relative prices all commodities, per Bureau of Labor Bulletin 
No. 75, page 29^, and percentages of increase over 1895. 



Year. 


Relative 
prices all 
commodi- 
ties. 


Percent- 
ages of 
increase 
over 1895. 


1895 


93.6 

90.4 

89.7 

93.4 

101.7 

110.5 

108.5 

112.9 

113.6 

113.0 

115.9 

122.5 


100.00% 
96 58 


1896 


1897 


95 83 


1898 


99 79 


1899 


108 65 


1900 

1901 


118.06 
115 92 


1903 


130 62 


1903 


121.37 
120.73 
123.83 
130.88 


1904 

1905 

1906 





In Defendants' Exhibit 293-A is shown in one column the 
relative prices of all commodities for 1895-1906, and in the 
last column the percentages of increase or decrease which 
these relative prices show, year by year, as compared with 
1895. For example, the relative price for 1906, indicated by 
122.5, as compared with the relative price of 1895, indicated 
by 93.6, is 30.88 per cent, higher than the latter, the relative 
price of 1895 being taken as 100 per cent. 
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Defendants' Exhibit 293-B. 

Average prices received by Standard Oil Co., for all refined oil 
in domestic trade. 

[Cents per gallon.] 



Tear. 


Average re- 
finery price 
of all deliver- 


Average profit 

of domestic 

marketing 


Total net price 
to dealers ex- 
clusive of mar- 


Average 
marketing 


Total prices 
to dealers 




ies of W. W. 
oil. 


companies on 
illuminating 
oil in U. S: 


keting cost and 
freight. 


cost (tank 
wagon). 


less freight. 


1895.. 


5.24c. 


1.30c. 


6.44c. 


1.18c. 


7.62c. 


1896... 


4.93 


.92 


5.85 


1.14 


6.99 


1897... 


4.03 


.96 


4.98 


1.13 


6.11 


1898... 


4.26 


08.88 


5.14 


1.17 


6.31 


1899... 


5.25 


1.20 


6.45 


1.23 


7.68 


1900... 


5.44 


1.38 


6.83 


1.33 


8.15 


1901... 


4.96 


1.64 


6.60 


1.43 


8.03 


1902... 


5.45 


1.74 


7.19 


1.44 


8.63 


1903... 


6.85 


1.92 


8.77 


1.48 


10.25 


1904.. 


6.76 


1.60 


8.36 


1.55 


9.91 


1905... 


5.42 


J1.76 


7.18 


1.51 


8.69 


1806... 


5.88 


Z.1.50 


6.88 


1.54 


8.42 



a Includes United States and Canada. Excluding Canada does not 
change this average. 

b Not including the profits of the Waters-Pierce Oil Company. 

In Defendants' Exhibit 293-B (vol. 19, p. 693) is given the 
average refinery prices of Water White oil, the average profit 
of marketing companies per gallon, and the total net price to 
dealers, exclusive of marketing cost and freight. These statis- 
tics, when reduced to the basis of the money of 1895, are shown 
in Defendants' Exhibit 293-D (vol. 19, p. 694). 
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Defendants' Exhibit 293-D. 

Average prices received hy Standard Oil Co. for alt refined oil 
in domestic trade, 1895 to 1906, excluding marketing cost 
and freight ; all prices reduced to 1895 basis. 

[Cents per gallon.] 



Year. 


Average refinery 
price of all deliv- 
eries of W. "W. oil 
reduced to 1895 
basis. 


Average profit of 
domestic market- 
ing companies on 
illuminating oil 
in U. 8. reduced 
to 1895 basis. 


Total net price 
to dealers exclu- 
sive of marketing 
cost and freight 
reduced to 1895 
basis. 


Increase or de- 
crease in reduced 

prices as com- 
pared with 1895. 


1895... 
1896... 
1897.,.. 
1898.... 
1899.... 
1900.... 
1901.... 
1903.... 
1903.... 
1904.... 
1905.... 
1906.... 


5.24c. 

5.10 

4.19 

4.27 

4.83 

4.61 

4.38 

4.52 

5.64 

5.60 

4.38 

4.11 


1.30c. 

.95 

1.00 

.88 

1.10 

1.17 

1.41 

1.44 

1.58 

1.33 

ffil.43 

al.l5 


6.44c. 

6.05 

5.19 

5.15 

5.93 

5.78 

5.69 

5.96 

7.33 

6.93 

5.80 

5.36 




.39c.x 
1.25X 
1.39x 
.51x 
.66x 
.75x 
.48x 
.78 
.48 
.64x 
1.18X 



a Not including the profits of the Waters-Pierce OirCompauy. 
Complied from Exhibits 379, 396-A, 383, 399. 
X means decrease. 

What has been done has been to divide each of the prices, or 
figures indicating average marketing profits, in Defendants' 
Exhibit 293-B by the corresponding decimals in the last 
column of Defendants' Exhibit 293-A, showing the percent- 
ages of increase over 1895. Professor Johnson explained this 
process in detail (vol. 17, pp. 3570-3571) substantially as 
follows : 

This process takes into account the change in the purchas- 
ing power of money and shows what the prices would have 
been if the purchasing power of money had remained what it 
was in 1895. The change is necessary before any fair com- 
parison can be made as to the defendants' prices during those 
years as compared with the year 1895 as a starting point. The 
same process has been applied to the average marketing profit 
shown in Defendants' Exhibit 293-B ; that is, it was divided, 
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year by year, by the proper percentage taken from the 
last column in Defendants' Exhibit 293-A. The third 
column of Defendants' Exhibit 293-B, which is the sum of 
the first two, was treated in the same way, so as to produce 
the figures in the third column of Defendants' Exhibit 293-D. 
In other words, all these figures, and the prices finally result- 
ing, are reduced to terms of money of the same purchasing 
power, to wit, the purchasing power which money had in 
1895. The last column of Defendants' Exhibit 293-b shows 
the net increase or decrease in the reduced prices as compared 
with the year 1895, from which it appears that only in two 
years was there any increase in the real prices wiien reduced 
to money of the purchasing power which it had in 1895 ; 
for example, the total net price to dealers, exclusive of freight 
and marketing cost in 1896, would have been 6.05c. if the 
purchasing power of money had not changed, whereas, 
in 1896, the price was really 5.85c. ; but, meantime, in that 
year, the purchasing power of money had greatly increased, as 
was indicated by the decline in general prices. If there had 
been no decline of prices, or if the purchasing power of money 
had not increased — had remained where it was in 1895 — then 
the price would have been 6.05c. ; in 1897 the price would have 
been 5.19c., a decline of 1.25 ; and in 1898, the price would have 
been 5.15c., a decline of 1.29c., and soon through. Defendants' 
Exhibit 293-E is a similarly compiled statement of the re- 
duced prices of naphtha derived from Defendants' Exhibit 
293- C, in which the prices have, year by year, been divided by 
proper decimals from the first table in Defendants' Exhibit 
293-A (vol. 19, p. 693). It appears that the prices of naphtha 
reduced to the 1895 basis (Def. Ex. 293-E, vol. 19, p. 695) 
showed an increase over the year 1895 only in five years. 

Thus, when measured in money having the purchasing 
power which gold had in 1895, it cannot be said that there was 
any real increase in defendants' prices for refined oil, since the 
small increases for two years, 1903-4, are greatly outweighed 
by the decreases shown in the other years. 

2. In short, whether the course of defendants' prices, par- 
ticularly of refined oil, be regarded from the standpoint of the 
actual gross prices, as compared with the actual relative prices 
of all commodities, or whether they be looked at from the 
standpoint just discussed of reducing the prices of each 
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year to the basis of 1895, no cause of complaint can be found 
against the defendants, and in either aspect of the case, it is 
clear that the increase in their prices has been less than the 
average increase of all commodities, or what is the same thing, 
less than the decline in the value of money. 

VII. Unable to break the force of the argument just elab- 
orated based upon the course of prices, counsel for the Gov- 
ernment has sought to evade the point by claiming that 
defendants' cost of production did not increase during the 
years in question, and that therefore the defendants were not 
"justified " in raising their prices. 

1. As to " justification," this is beside the point. Defend- 
ants are charged by the Government with an unreasonable and 
exorbitant increase in their prices. It appears in fact that 
there was no increase in their net prices, measured by the de- 
cline in the purchasing power of money, and that the increase 
in their actual gross prices was less than that of the average 
of all commodities, and enormously less than that of a large 
number of the principal commodities. "What the Govern- 
ment's position amounts to then is that prices for refined oil 
should have stood still, while all other prices were rising, in- 
cluding the prices of all commodities used in the manufacture 
of oil, and chiefly the price of labor. Defendants' Exhibit 295 
(vol. 19, p. 696) which is another Government chart and which 
is explained by Professor Johnson (vol. 17, pp. 3561-62) shows 
that, from 1895 to 1906, relative wages per hour rose from 
about 98 to 129, or about 30 per cent. There is no evidence 
on the subject of wages in the record other than that just 
mentioned. The increase in the prices of crude oil, which is 
the principal commodity used in the manufacture of refined 
oil, has been shown by the charts and abundantly otherwise 
in the record. The increase in the prices of various other 
commodities may be assumed from the general trend of the 
foregoing argument. Even had these increases been met by 
economies in manufacture, due to the skill of the defendants 
or to their greater investment of capital, we deny that 
the defend nts would have been subject to any criticism 
had they endeavored to advance their prices pan passu with 
the prices of general commodities. There is no principle of 
law or of political economy which requires a manufacturer to 
give away the profit which he can make by economies in 
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manufacture. But it is not true that the defendants' underly- 
ing cost did not increase. In fact, so far as the meagre infor- 
mation in the record shows anything, it shows that the ratio of 
increase in defendants' cost was not very different from the 
ratio of increase in defendants' gross prices, as will appear 
from the next paragraph. 

2. The course of prices of crude oil has already been shown 
to have displayed a marvelous parallelism with the course of 
prices of refined oil. The increase in wages, about 30 per 
cent, which is almost identical with the increase in the prices 
of general commodities, has entered into the cost of transporta- 
tion through pipe lines, and also largely into the cost of 
marketing refined oil, which shows an increase from 1.20c. per 
gallon in 1895, to 1.92c. per gallon in 1903, that being also the 
year of the highest gross price of refined oil. The complete 
data for comparing cost of manufacture in different years are 
not in the case, but in volume 20, page 481, are given " the 
average operating expenses of converting crude oil into finished 
products ready for market ", at the Standard Oil refineries 
except that at Richmond, California, not including, how- 
ever, interest on investment, general expense of manage- 
ment, depreciation of plants, bulk shipping expenses, 
and many other items. Incomplete as the figures 
are, however, they support the claim here made 
that the figures of cost show much the same increase as do 
prices. No doubt the apparently small amount of these figures 
of cost will be much dwelt upon by counsel for the Govern- 
ment as an indication of large profits. The answer to this is 
that these figures are on their face only partial, and, were they 
complete, would indicate nothing, because the profits of manu- 
facture are merged in the final " total net profits " already set 
forth and fully discussed in this brief. But from another 
aspect, the amount of cost of manufacture is quite immaterial. 
It has been shown that defendants' prices have followed the 
laws of supply and demand, and it never has been, and, we 
venture to say that it never will be, declared illegal for a mer- 
chant to raise his prices with increased demand, as he must 
lower them as the demand falls off. That is the law of trade. 
Furthermore, as shown below, prices are seldom if ever deter- 
mined by the cost of production, except perhaps as to the 
minimum price at which a merchant will continue to do 
business. 
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VIII. The persistent attempts of Government counsel to set 
up false standards by wliicli to pass judgment upon the matter 
of prices and profits, renders it desirable to discuss at some 
length what is meant by supply and demand and their action. 

The economic law of demand and supply may be stated as 
follows : The price of an article always tends to such a figure 
as will establish an equation between demand and supply ; 
that is to say, to such a figure as will cause all the supply to 
be sold. By demand is meant the amount that buyers 
are willing to take ; by supply, the amount that sellers 
are willing to part with. Unless these two amounts 
are equal, the price has not found its market level. If 
the buyers are willing to take more than is offered at a 
certain price, the price will inevitably be advanced. On the 
the other hand, if, at a certain price, sellers are offering more 
than buyers are willing to take, certain sellers will cut the 
price in order to be sure of marketing their stock. This law 
assumes that the demand will tend to increase when the price 
is lowered ; and vice versa. It should be further noted that 
the market price is fixed (at least usually) entirely without 
reference to the cost of production. In all industries, particu- 
larly agricultural, costs are different with different producers. 
Yet, in the open market, no producer ever offers a commodity 
for less than another, merely because his costs are less. 
Every producer seeks to get the highest price that the market 
demand warrants, and no one of them ever lowers his price, 
unless he fears that otherwise he will not be able to sell Ms 
commodity. If a producer does lower his price under such 
apprehensions, and, if his apprehensions are well founded, 
other sellers are obliged to cut their prices, and the lower 
price then becomes the market price. All business men 
market their products at the price warranted by the demand. 
In fact, there is no other practical method of marketing a com- 
modity. For, if a producer should, under the influence of 
philanthropic motives, offer his goods at a price lower than 
the market demand warranted, the buying demaud for his 
commodity would exceed his supply, and certain consumers 
desirous of purchasing, would be unsatisfied. The producer 
would then be accused of discrimination and of having sold 
his product to favored customers. 
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SECOND. Defendants have not limited their 
ontpnt but have increased their facilities as rap- 
idly and largely as possible and have operated 
these facilities to their ntmost capacity. Hence 
the presumption must be that defendants' prices 
have been regulated solely by the natnral laws of 
supply and demand. 

I. There is apparently no evidence in the record showing any 
limitation of output at any time, except possibly the so-called 
" shut-in movement " in 1887, which lasted but a few months 
and was a total failure. 

II. The evidence to the contrary may be classified under 
the head of pipe lines and of refinery capacity. 

1. Pipe Lines : The increase in the total miles of pipes in 
the Standard pipe lines is shown in Defendants' Exhibit 271 
(vol. 19, p. 621) which is here reproduced : 

Figures expressed in miles. 
1882 1899 1908 

Gathering lines 3,468.60 10,749.09 45,237.74 

Trunk Lines 1,062.95 3,904.54 9,388.91 

Total 3,531.55 14,653.68 54,616.65 

This shows an increase in miles of pipes in the trank lines 
in nine years from 1899 to 1908 of about 140 per cent. ; from 
1899 to 1908 about 40,000 miles in all of new pipes were laid. 
These figures are stupendous, when labor and the cost involved 
are considered. It must also not be forgotten that increased 
miles of pipe mean increased pumping stations, or at least 
costly pumping facilities, at intervals of from thirty to fifty 
miles. 

The investment in the various pipe lines has increased 
from $21,386,362.76 in 1899 to 161,518,357.74 in 1906 (Ap- 
pendix, p. l). 

That the pipe lines are continuously worked to their utmost 
capacity, see testimony ofF. M. Towl (vol. 20, pp. 319-320) to 
the effect that the pipe lines are operated night and day every 
day in the year, except when shut down by accident. 
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2. Refineries and manufacturing plants : In 1882 the re- 
finery and manufacturing properties of Standard Oil interests 
represented a value of $17,000,000. By 1906, the value of the 
refineries alone had been increased to $57,689,560.10 (J. D. 
Archbold, vol. 17, p. 3253). 

For details of figures for 1906, and the names of the various 
properties, see Defendant's Exhibit 269 (vol. 19, p. 627), ex- 
plained by Mr. Archbold (vol. 17, p. 3252-3253). From De- 
fendants' lExhibit 269 (vol. 19, p. 627) it appears that the total 
refining capacity of the various refineries (excluding the Galena- 
Signal Oil Co.) in 1906 was 68,470,430 barrels of 42 gallons each 
of crude oil yearly. Defendants' Exhibit 268 (vol. 19, p. 626) 
shows that in 1906, the total consumption by Standard in- 
terests of crude oil was 64,958,301 barrels, which is only 
3,512,129 barrels less than the total refining capacity in that 
year, or say 3,500,000 barrels in round numbers — about 5 per 
cent of the whole. 

Since the total refining capacity of any plant is necessarily 
somewhat theoretical, and since no manufacturing plant in 
existence runs to its actual theoretical capacity, these figures 
show that the Standard refineries in 1906 were worked prac- 
tically to the limit of their capacity. Presumably, the same 
has always been true. Certainly Defendants' Exhibit 267 (vol. 
19, p. 626) shows a substantially steady progression in the 
amount of crude oil consumed by the Standard interests since 
the year 1882,. and strikingly so since 1895. 

3. Nor is there shown any limitation of the domestic sup- 
ply of refined oil through an increase in the amount exported, 
but quite the contrary. It appears that, in 1903, when de- 
fendants' average gross price for refined oil was higher 
than in any other year during the period under examina- 
tion, the quantity, as well as the percentage, of refined 
oil marketed in the United States was larger and the percent- 
age of refined oil exported was smaller than in any other vear 
during the entire period (Pet. Ex. 396, vol. 8, p. 1006 ; Pet. 
Ex. 628, vol. 10, p. 1624 ; Del Ex. 276, vol. 19, p. 660). The 
reverse would have appeared if the rise in defendants' gross 
prices had been dependent on, or artificially promoted by, a 
limitation of supply. In the latter event, we should expect to 
find that the defendants had exported a larger percentage of 
refined oil than usual, thereby reducing the amount available 
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for the domestic market. What took place was exactly what 
would have been expected to happen under the ordinary action 
of the laws of supply and demand ; that is to say, defendants 
sold the largest possible amount in the best market. 



THIRD : The enormous competition that 
Standard interests are subjected to make it im- 
possible for snch interests arbitrarily to fix and 
control prices, either of crude or of refined oil. 

(a) Production : It appears from the evidence that, prior 
to 1889, the Standard Oil Company did not engage in produc- 
tion at all (J. D. Archbold, vol. 17, p. 3247). It also appears 
by a compulation from the figures in Defendants' Exhibit 266 
(vol. 19, p. 626) that, in 1906, its percentage of production was 
11.11 per cent., and that its highest percentage was 33.50 per 
cent, in the year 1898. The following table shows the per- 
centages of the Standard's production each year from 1889 to 
1906 inclusive, and also shows that there was a steady decline 
in its percentage of production after the year 1898 : 

Per cent. Per cent. 

1889 15.90 1898 33.50 

1890 24.05 1899 31.68 

1891 36.22 1900 31.27 

1893 34.13 1901 27.13 

1893 28.84 1902 20.10 

1894 28.17 1903 17.24 

1895 30.12 1904 14.44 

1896 38.76 1905 11.24 

1897 28.71 1906 11.11 

(b) The competing refineries, marketing companies and pipe 
line companies are all discussed and referred to in other parts 
of this brief (See pp. 231 to 242 and 617). It is also shown in 
another part of this brief that all the prodncing fields are 
open to the competitors for the purchase of crude oil on as 
favorable terms as the Standard is able to purchase its crude 
(pp. 167 and 172). In view of the Standard's small per- 
centage of production, and with these strong and active 
competitors, each making daily purchases and sales, it seems 
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almost idle to occupy time in UDdertaking to demonstrate that 
any one factor in the situation, no matter how powerful, can 
arbitrarily fix, maintain and control prices. 



FOURTH : Variation in prices alleged to be 
due to the action of competition. 

I. As already stated, comparison of prices at different points 
must be made not by the prices themselves but by the margins 
of profit which were obtained. This is obvious, since widely 
differing freights, differing marketing costs, and to some ex- 
tent differing refinery prices, enter into the ultimate price 
which is charged by the marketing station to the trade. 
Freights and marketing costs are entirely beyond the control 
of the defendants. So also, to a large extent, are refinery 
prices in the Rocky Mountain district, where most of the re- 
fined oil is purchased from independent refineries. On the 
Pacific Coast, the refinery prices are quite different from those 
in the Middle and Eastern sections of the country, conditions 
being entirely dissimilar. Practically the Government has 
conceded this very obvious point, since, in all of the exhibits 
offered for the purpose of showing the course of or alleged dis- 
crimination in prices, the margins of profit are set forth, as 
well as the prices, and the emphasis is laid on the former. We 
may assume then that the real charge is that prices are so fixed 
at ftifierent marketing stations as to show a higher margin of 
2)rofit where there is Little or no competition and lower margins 
of profit where there is active competition. 

It should be noted that, except as to a very small number 
of stations, there is no proof in the record showing that differ- 
ences in margins of profit were due to the action of competi- 
tion, apart from the mere figures of prices and margins. 

II. It should first be remarked that the extent and import- 
ance of the variations in margins of profit are greatly exagger- 
ated by the Government. A considerable amount of varia- 
tion is inevitable from the varying factors which enter into 
the total price. Numerous exhibits (e. g. Pet. Ex. Second No. 
311, vol. 8, p. 664 ; Pet. Ex. 628, vol. 10, p. 1624, etc.) show 
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that the marketing cost at the various stations is invariably 
expressed in decimals of a cent, thus : August 31, 1907 (Pet. 
Ex. Second No. 311, vol. 8, p. 682) the marketing cost at Glen- 
dive, Mon., -was 2.11, Albuquerque (at p. 686), 2.69, Boise, 
Idaho (at p. 690), 2.29. In like manner, freight charges, when 
reduced to gallons, differ by irregular decimal parts of a cent. 
Oil prices to the trade do not change by less than Jc. per gallon. 
In view of these facts, it is obvious that a large amount of differ- 
ence in the margins of profit is inevitable, irrespective entirely 
of the presence or absence of competition. When prices are 
made in round numbers and costs vary by minute fractions, 
miracles could not keep the margins of profit the same. 

III. Considered quantitatively, the gallonage of oil sold at 
margins unusually high or at a loss is so small as to be almost 
insignificant. Petitioner's Exhibit 962 (vol. 21, p. 183) shows 
the percentages of total tank wagon sales of Water White oil 
in the United States (excluding the Waters-Pierce Oil Co.), 
in 1904, at different approximate margins of profit. From this 
exhibit we quote the following : 

Approximate 

margins Percentage 
in cents per gallon sales 

Loss 4.89 

1.00 and under 20.92 

1.01 to 2.00 inc 43.38 

2.01 to 3.00 inc 26.48 

3.01 to 4.00 inc 3.00 

4.01 to 5.00 inc 1-48 

5.01 to 6.00 inc 48 

6.01 to 7.00 inc 47 

7.01 to 8.00 inc 07 

100.00 



These are the corrected figures, revised to conform to criti- 
cisms of Counsel for the Government, and show that the per- 
centage of business done at a loss was 4.89 per cent, and that 
the percentage done at all margins above 3c. aggregated only 
5.45 per cent. In other words, about 90 per cent of the sales 
were made at margins helow 3c. and nearly 70 per cent at mar- 
gins of from Ic. to 3c. 
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IV. Apart from the quantity of business involved, and a 
large amount of difference in margins of profit being inevit- 
able, the first question to consider is — within what limits such 
differences may be regarded as normal or accidental, irrespec- 
tive of the effect of competition. 

1. The petitioner has placed in the record statistics as to 
prices and margins of profit of some 1340 marketing stations 
and sub-stations of the Standard Oil Companies, which are 
admitted to be fairly representative and which comprise 
somewhat more than one-third of all the marketing stations 
of the said companies, excluding the Waters-Pierce Oil 
Company, all as of the date of October 15, 1904 (Pet. Ex. 
391, vol. 8, pp. 923-39). It appears also that the average 
profit of domestic marketing companies on illuminating oil 
in the United States in the year 1904 was 1.60c. (Pet. Ex. 628, 
vol. 10, p. 1624). Taking this as a central point, how much 
variation from this average in margins may reasonably be re- 
garded as accidental or the result merely of the mechanical 
adjustment of the various aud complex factors going to make 
up local prices ? Obviously, the variation permitted could 
not be less than Jc. each way, for the prices to the trade do 
not vary by less than Jc. But the variation of ^c. from the 
average is too small an allowance to make for all sorts of local 
conditions, for the personal equation of managers and the hun- 
dred and one small complications that enter into a business 
so vast, both in amount and territorial extent, as that of the 
defendants. We believe the Court will say, as the defendants 
do, that variations up to Ic. each way from the average mar- 
gin may well result from other causes than competition or its 
absence, and, therefore, create no presumption whatever. Sub- 
joined is a table showing analytically the margins of profit of 
the said 1,340 stations, arranged in groups with reference to 
1.60c. as the average profit. 
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Ntjmbbh of Stations by Different Groups of Margins of Profit as of 
Oct. 15, 1904, as Shown on Pet. Ex. 391, Vol. 8, pp. 923-939. 



Approximate 
Margins. Per Cent. 

X 3.01 to 3.40 inc x .15 

x3.36to2.75 " x ,32 

X 1.01 to 1.50 " X ^30 

X .01 to 1,00 " X 1.34 

.01 to .60 " 5.97 

.61 to 1.10 " 11.49 

1.11 to 1.60 " 39.03 

1.61 to 3.10 " 26.30 

2.11 to 3.60 " 13.96 

3.61 to 3.00 '• 3.88 

3.01 to 3-50 " 1.94 

3.51 to 4.00 " 1.94 

4.01 to 4.50 " 1.57 

4.51to5.00 " .37 

5.01 to 5.50 " 45 

5.76 to 6.00 " 33 

6.01 to 6.50 " 52 

6.51 to 7.00 " 15 

7.01 to 7.35 " 23 

7.51 to 7.60 " 08 

Total 100.00 

X means loss. 



Number of 

Stations. 

3 

3 

4 

18 

80 

154 

389 

351 

187 

53 

26 

26 

31 

5 

6 

3 

7 

2 

3 

1 



1,340 



From this table, it appears that the number of stations, 
whose margins of marketing profit varied between 1.11 cents 
and 2.10 cents, or onl.y ^ cent variation each way from the 
average profit, (which is the very lowest theoretically possible 
variation,) was 740 or more than 55 per cent, numerically of 
the total ; and that iAe number of stations, whose margins of 
profit fell between .61 cent and 2.60 cents, or a variation of one 
cent each way from the average, (which defendants contend is 
the smallest possible limit of variation to be counted on in the 
practical operation of business,) loas 1,081, or 80.68 per cent, 
of the total number of stations. 

3. Deducting 1,081 from 1,340, we have only 259 stations 
which require special examination as to their margins of profit, 
and which comprise those whose margins were either less than 
.61 cent or more than 2.60 cents. Of these, 152 have margins 
above 2.60 cents ; of which 78 have marpjins between 2.60 
cents and 3.50 cents. Only 27 have margins above 4.50 cents. 



574 

On the other hand, 107 have margics below .61 cents, of which 
80 are between .01 and .60 and only 27 show a marketing loss. 
V. Nearly all the instances of margins above 2.60 cents, 
that is, which are more than one cent above the average mar- 
gin, can probably be explained by the small populations of 
the towns at which the stations are situated, with the result 
ing small sales. 

1. It is obvious that, in districts or in towns where the 
population is relatively small, so that the amount of sales is 
likewise small, it is as a rule necessary to make a larger profit 
per unit than in larger places or more thickly populated dis- 
tricts. This is true in any business. A certain amount of 
aggregate profit must be obtained in order to enable a mer- 
chant to carry on business, and, where sales are very small, 
profits per unit will inevitably be larger. 

2. The most striking illustration of this law of trade is 
shown in the stations of the Continental Oil Company, whose 
business covers substantially the Rocky Mountain region from 
the Canada border to Mexico. This entire region is sparsely 
settled ; the distances are immense ; the total sales are rela- 
tively small, and the margins of profit, during the period under 
examination, were naturally higher on the average than else- 
where. Mr. H. M. Tilford (vol. 17, pp. 3-502-03) testified 
substantially as follows : 

The Continental Oil Company does business in Colorado, 
New Mexico, Wyoming, Utah, Idaho, and Montana. Colorado 
has an area of 103,645 square miles with a population of 615,- 
570 ; while Ohio has an area of 40,760 square miles with 
a population of 4,448^677. Wyoming has an area of 
97,575 square miles with a population of 103,673, while New 
York has an area of 47,620 square miles with a population of 
8,067,308. New Mexico has an area of 122,460 square miles 
and a population of 216,328, or less than two persons to the 
square mile, while Pennsylvania has an area of 44,985 square 
miles and a population of 6,302,115, or about one hundred and 
forty persons to the square mile. All the States in which the 
Continental Oil Company does business are mountainous. It 
is more difficult to do business in these mountainous States, 
with a great territory and small population, than in the thickly 
settled eastern States. The population is more scattered and 
farther apart in the mountainous sections ; there is a greater 



575 

distance between stations and a larger territory covered by 
each station. Owing to the sparsely settled condition of this 
section of the country, prices on all commodities range higher 
than they do in the thickly populated sections of the country. 
The rate of profits is greater on all commodities in the sparsely 
settled sections, because it is harder to do business, and in 
many instances because of the uncertainty of continuance, 
owing to the places being mining towns. That is, it is uncer- 
tain how long a town will remain at any one point, because 
mining towns are frequently abandoned by their population, in 
which case the equipment of the Oil Company has to be aban- 
doned or removed. In order to show the uncertainty of doing 
business in these mining regions, the witness made up and 
produced a list of thirteen stations that were established by 
the Continental Oil Company and were abandoned in 1904- 
1907 by reason of the abandonment of the mining towns by 
their population. (Defts'. Ex. 288, vol. 19, p. 687). 

At a later point in the case, counsel for the Government 
practically conceded the general point to which Mr. Tilford 
thus testified ; upon the cross-examination of Mr. Dredger 
(vol. 17, p. 3550) Mr. Kellogg said : 

" Q. Isn't it a fact that throughout the Western 
States, the sparsely settled country, the margins of 
profit are higher and the price higher than in the old 
settled States like Ohio and Pennsylvania ? 

Mr. Bosenthal : That is conceded of record. 

Me. Kellogg : Very well." 

3. Moreover, broadly speaking, it is true of stations in the 
Far West that there are but few outlying places so 
situated with respect to roads that they can be supplied 
by the same tank wagon with a resulting reduction in 
cost and increase in sales. Tank wagons can and do run 
from a central station to outlying points distant as much as 
twenty miles from the station, but rarely further (King, vol. 
12, p. 683). It is a matter of common knowledge that towns 
and cities in the Rocky Mountain region and on the Pacifie 
Slope, as distinguished from those in the East, are compara- 
tively isolated and have, as a rule, but very few dependent 
places within a radius of twenty miles. This, of course, limits 
the amount of business which can be done and further explains 
the higher rate of profit which is naturally demanded by 
merchants. 
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4. Bxamining Petitioner's Exhibit 391 (vol. 8, pp. 923-39), 
which sets forth the selling prices and margins on Water 
White oil for 1,340 stations, as of October 15, 1904, it appears 
that the following named towns, all in the Rocky Mountain 

region, had the populations, and that the margins of profit of 
the Continental Oil Company for each of such towns were as, 
given below. (Where populations are here stated, they are taken 
from the Government Census for 1900). 

Margin, 
Town. Per Gallon. Population. 

Albuquerque, New Mexico 6.48c. 6,238 

Roswell, " " 5.30 2.049 

Socorro. " " 6.22 1,512 

Santa Fe, " " 7.12 5,603 

Billings, Montana 6.28 3,231 

Dillon, " 5.78 1,580 

Glendive, " 8.40 1,435 

Kalispell, " 5.78 2,526 

Miles City, " 3.70 1,938 

Newcastle, Wyoming 3.69 756 

Red Lodge, Montana 5.23 2,152 

Sheridan, " 5.28 581 

Douglas, "Wyoming 4.49 734 

Rock Springs, Wyoming 6.21 4,363 

Breckenridge, Colorado 6.53 976 

Delta, " 7.21 819 

Grand Junction, " 6.89 3,503 

Montrose, " 7.21 1,217 

Salida, " 6.83 3,732 

La Junta, " 4.84 2,513 

Rocky Ford, " 4.84 2,018 

Walsenburg, " 4.64 1,083 

Logan, Utali 3.69 5,451 

Brigham City, Utah 4.27 2,859 

Eureka, " 4.86 3,085 

HeberCity, " 4.46 1,534 

Mount Pleasant, Utah 3.69 2,372 

Murray, " 4.46 3^302 

Payson, " 4.14 3,686 

Richfield, " 3.86 1,969 

Preston, Idaho 3.g9 1 574 

Colorado City, Colorado 3.6O 2,914 

Eaton, Colorado 3.89 334 

Fort Lnpton, Colorado , 4.40 214 

(?) Florence, Colorado ., 4.20 3,738 

Greeley, Colorado 3.98 3 023 

Loveland, Colorado 3.76 1091 

Sterling, " 3.57 '999 

Windsor, " 3.70 305 
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The foregoing list includes thirty-nine stations, all in the 
Eocky Mountain region, and all with small, and most of them, 
very small individual populations, which show margins from 
3.40 cents up. 

The following additional stations are in the Eocky Moun- 
tain region, but have larger populations than any of those 
above enumerated : Butte, Mont., 5.76c, Helena, Mont., 6.28c., 
Cheyenne, Wyoming, 4.32c., Leadville, Col., 5.47c., Pueblo, 
Col., 5.O80., Ogden, Utah, 4.46c., Salt Lake, Utah, 4.09c. These 
seven stations, though towns of considerable population, are 
nevertheless situated in sparsely settled States and reached by 
long freight hauls, and, in respect to price conditions, were, in 
1904, in much the same situation as the smaller towns in the 
first list. 

There are few small towns around these cities, which are 
tributary to them, and so situated in respect to roads that they 
can be reached by tank wagon from a central station. More- 
over, it is common knowledge that in these cities and those 
similarly situated, dealers generally, without regard to com- 
petition, until recent years at least, made high margins of pro- 
fit. The prosperity of the cities has come largely from mines, 
or from real estate booms (in anticipation of future growth), 
and reactions, until recently, were sudden and sharp. 

It is probably not an over statement to say that no busi- 
ness man in cities like Butte or Spokane has, at least nntil 
within a few years, ever been able to rely on the continuance 
of a good market. He never felt certain that a slump 
might not come the next year. This is the principal reason 
why all dealers, wholesalers or retailers, in such cities, have 
aimed at large margins of profit, no matter how large their 
sales. In such cities as Butte and Spokane, until within a few 
years, profits were high because men would not do business in 
such cities with the attendant risks, unless a high margin of 
profit could be obtained. 

5. Price conditions similar to those explained as to the 
Eocky Mountain region are found in many communities in the 
Pacific Coast States and the same argument may be advanced 
as to them. Thus : 
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Town. Margin. Population. 

Woodland, California 3.65c 3,886 

Chico, California 3.85 2,640 

Pajaro, California 3.99 1,743 

Merced, California 3.80 1,989 

Salem, Oregon 3.81 4,258 

Albany, Oregon 4.12 3,149 

The Dalles, Oregon 4.33 3,543 

Eugene, Oregon 4.39 3,336 

Koseburg, Oregon 5.27 1,690 

Aberdeen, Washington 4.53 3,747 

Pullman, Washington 7.60 1,308 

The above eleven towns are relatively small in population 
and are situated in sparsely settled States. Note also the fol- 
lowing six towns and cities, similarly situated, though the 
populations are larger ; but to which the same arguments 
apply as to cities like Butte, Mont. ; Astoria, Ore., 3.82c ; 
Everett, Wash., 3.69c ; Portland, Ore., 4.12e ; Tacoma, Wash., 
3.99c ; Seattle, Wash., 4.17c ; Spokane, Wash., 6.10c. 

The lists given above comprise sixty-three towns and cities 
situated in sparsely settled States, fifty of which towns have 
relatively very small populations. These sixty -three instances 
cover the more important part of the high margins included in 
the 1,340 stations given in the record. 

6. Excluding the sixty- three towns and cities above named, 
there remain in the list 89 towns where the margins of the de- 
fendants, in October, 1904, exceeded 2.60c. An examination 
of the Census of 1900 shows that, of these 89 towns, 4 had 
a population of 500 or less ; 10 a population of from 500 to 
1,000 ; 19 a population of from 1,000 to 2,000, and 18 a pop- 
ulation of from 2,000 to 3,000. (Appendix, ■post, p. ii). 

YI. Of the towns and cities named in the Petitioner's Ex- 
hibits and grouped in the table {ante, p. 573) those showing a 
margin less than .60c, or a loss, are, to a large extent, ac- 
counted for by the fact that the low margins were the result 
of prices forced upon the defendants by price-cutting initiated 
and continued by competitors. 

1. As to the price-cutting of competitors, the evidence is 
fully set forth in the volume herewith submitted, entitled 
" Summary of Testimony on the subject of alleged Unfair 
Methods of Competition in Merchandising ", and is also dis- 
cussed in the portion of this brief which treats of the facts 
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relating to the same subject (Post, p. 605). The references 
here given are to the said summary and to the pages of 
this brief, where all the evidence is set forth as to the fol- 
lowing : 

Cleveland, Ohio (Summary, p. 213 ; Brief, p. 618). 
Duluth, Minn. (Summary, pp. 286-288). 
Los Angeles, Calif. (Summary, pp. 397-401). 
Kichmond, Va. (Summary, pp. 31-33 ; Brief, 

p. 613). 
Springfield, Mass. (Summary, pp. 160-164; Brief, 

p. 615). 

Said summary and the brief show many other instances 
where, at different times, the defendants, in order to avoid be- 
ing driven out o? business in certain places, were forced by the 
price cutting of competitors or at least by well authenticated 
reports as to such price cutting to reduce their own prices so 
low as to show a marketing loss. As also shown in the brief 
(post, p. 608), it was abundantly proved by the testimony of the 
heads of the marketing departments of the various defendant 
companies, that substantially all reductions in prices made by 
the defendants, other than those resulting from general changes 
due to fluctuations in the prices of crude, or to other general 
trade causes, were made in good faith to meet cuts which were 
known or believed to have been initiated and continued by 
competitors. The testimony of these heads of departments is 
discussed in the brief {posf, p. 608). One single quotation 
may suffice at this point. Mr. L. J. Drake, formerly General 
Manager of the Standard Oil Company of Indiana, testified 
(vol. 13, p. 1100), as follows : 

" Q. What was your policy with respect to cutting 
prices below competitors' prices in your territory, Mr. 
Drake ? A. Cutting prices below ? 

Q. Yes. A. We very seldom ever did that unless 
we had strong competition and were forced to do it, 
after they had cut our prices. 

Q. Did you ever initiate a cut as against a com- 
petitor ? A. No, sir, I never did. 

Q. What was your policy with respect to following 
a competitor's cuts ? A. After we had found that it 
was a fact that they were cutting prices and were 
taking our business, we went in and made our price, to 
take the business, the best we could. 
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Q. Is it not true that in all the years you have been 
connected with the company your experience and ob- 
servation have been that cuts are initiated by the com- 
petitor ? A. Yes sir. 

Q. To begin with, you start out by having the 
business, do you not? A. Yes sir. 

Q. And it is the competitor that is coming into a 
field, that is a new field for him and an old field for 
you, and is trying to get your business away from you? 
A. That is true. 

Q. And have your experience and observation taught 
you that the only way that he does that is by cutting 
your price ? A. In almost every instance." 

See also written instructions relating to the same subject 
issued in 1904 by F. B. Squire, Vice President of the Standard 
Oil Company of Ohio (vol. 13, pp. 1537-8). 

From this evidence, it is plain that substantially all the 
very low margins or losses shown in the list of stations put in 
evidence by the Petitioner, and generally among defendants' 
marketing stations throughout the country, were due to price 
cutting, known or believed to have been initiated by com- 
petitors. 

On the other hand, except as to Springfield, Massachusetts, 
no evidence has been offered by the Government in regard to 
any of the towns in Petitioner's Exhibit 391, which show a 
loss or low margin, except to present the bare facts of the 
prices and margins. As to Springfield, Massachusetts, the 
Government's contention rests upon the testimony of the 
Hisgens, who were thoroughly discredited generally, and 
whose testimony as to that particular place was fully met by 
the testimony of Geo. Tuthill and P. M. Watt (Summary, pp. 
160-164). In the absence of any testimony to show that the 
low margins or losses in other cases were due to price cutting 
by the defendants, we submit that the general testimony of 
the heads of the marketing departments, above referred to, to- 
gether with the specific proof in a large number of instances 
as to price cutting by competitors, or as to reasonable grounds 
for belief in such price cutting, is enough to rebut any pre- 
sumption which might be claimed to arise from the mere fig- 
ures themselves. 

2. As to the small number of instances referred to in Peti- 
tioner's Exhibit 391 and included within the 1340 stations 
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tabulated above, {ante, p. 573), which have not been al- 
ready discussed, there appears to be no evidence in the 
record and certainly not as to most of them, showing that the 
particular prices or margins of profit in those instances were 
the result of the action of competition ; the claim that such 
was the case is, in nearly all instances at least, a pure assump- 
tion on the part of Petitioner's counsel. 

3. Special attention has been paid to the stations men- 
tioned in Petitioner's Exhibit 391, because of their large num- 
ber and because the fact that the prices and margins in that 
Exhibit are all of a single date, makes it comparatively easy 
to analyze and explain them. But the same arguments apply 
in substantially all the other exhibits introduced by the Gov- 
ernment and which show either different margins of profit at 
different places or different margins at different times in the 
same place. Most, if not all, of the low margins were due to 
known or believed aggressive price cutting by competitors, 
as explained above and later in this brief {post, p. 607). So 
also, in numerous instances, places showing relatively large 
margins are those having very small populations. Most of 
these exhibits are based either upon Petitioner's Exhibit 391, 
already fully discussed, or upon Petitioner's Exhibit 395, 
which gives the prices for a period of years in a number of 
towns and cities to which the foregoing discussion also applies. 

VII. Assuming, but not conceding, that in some, or even a 
considerable number of, instances among the 1340 stations 
named in the Petitioner's Exhibit 391, and also in some in- 
stances among other marketing stations of the defendants not 
mentioned in said Exhibit, it be true that the prices of defend- 
ants, and, therefore, their margins of profit, were, to some ex- 
tent, affected by competition ; and that in some places they 
sold at a greater or less profit than in other places in differ- 
ent States, or even in the same State, because of a greater or 
less amount of competition, it may be remarked : 

1. The Government's argument and its exhibits in this 
connection prove more conclusively than anything else in the 
case, the very widespread existence of competition in illumina- 
ting oil, and the absence of any monopoly, and the impossi- 
bility of creating or maintaining one, on the part of the de- 
fendants. 

2. It is no crime for merchants to vary their prices under 
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the action of competition. That is the law of trade, and has 
been so from the beginning of the world. In practically every 
line of business, in every country, subject to certain obvious 
limitations, the seller sells as high as he can or as low as he 
must. Nor does the buyer, on his part, do business from 
philanthropic motives. He forces down the price as low as 
the relative demand and supply will permit, — relentless in 
availing himself of the seller's necessities. This fact of human 
experience is recognized in the law of all countries. The 
maxim caveat emptor applies to the question of price, as 
well as to other particulars of a bargain. The reason 
is clear. A man's property is his own ; he may keep it, or 
give it away, or sell it at what price or prices he will, and to 
whomsoever he will. If the buyer does not like the price, he 
may go elsewhere, or abstain from buying. These are general 
principles, and there are no grounds in the record for im- 
posing a different mode of conduct upon these defendants. 

3. The practice in this behalf charged against the defend- 
ants is that pursued and defended by their principal com- 
petitors. Mr. Fehsenfeld, President and Manager of the Red 
C Oil Company, of Baltimore, a very large independent com- 
pany and one of the principal competitors of the defendants, 
called by the Government in rebuttal, testified (vol. 20, p. 145) 
that, while his Company usually made prices by taking the 
Baltimore price and adding freight to the point of delivery, 
yet, that where they had distributing stations, they were 
" governed by local market conditions " ; that where his 
Company had a tank station, its price was determined by the 
competition of the Standard Oil Company and not by the 
Baltimore price. He also testified on cross-examination (vol. 
20, pp. 174-5) that he sometimes sold for less than the Balti- 
more price, plus freight, owing to the competition, and that it 
has been his experience among merchants generally that com- 
petition makes a very wide difference in the price of oil ; also 
(vol. 20, p. 176), that, when his Company extended its busi- 
business to the suburbs of Baltimore, he 

" endeavored to secure that trade at the higher price to 
equalize with the very low price that was prevailing in 
Baltimore ; a price that would give us a margin of profit. 
In other words, 1 luanted to average up a profit. 

Q. You went out there and tried to get a price 
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several cents better than you were then fretting in Balti- 
more ? A. Tes. 

Q. So that what you may have lost on one you made 
up on the other ? A. Yes. 

Q. Now, what did you do ? A. We started first on 
the Frederick road — 

Q. At what relative price ? A. I first made an in- 
vestigation as to the country about Baltimore, the Bal- 
timore price and the suburban price, and then I supplied 
my tank-wagon drivers with that information and told 
them that up to a certain limit the price of oil was to be 
so and so and beyond that it was to be so much higher. 
They sold at the higher price, and the next time they 
came around the Standard Oil Company had made, up 
to the limit that we had reached, the city price to 
apply ; and we followed. 

Q. If the Standard Oil Company had not done just 
what you have just said, then you would have obtained 
from this suburban section a price several cents higher 
than you were getting in Baltimore ? A. I would, he- 
cause the Baltimore price represented a loss. 

Q. Why did you keep up business in Baltimore, if 
you were selling at a loss ? Was it simply because you 
didn't want to abandon the market ? A. It is a neces- 
sary condition in the business. If we would pull up 
from a market whenever that market became unprofitable, 
we would he pulling up all the time and the trade would 
lose confidence in us. 

Q. And the mere fact that you temporarily or for a 
short time, in order to meet competition, had to sell 
very low or sell at a loss ; you don't on that account 
abandon the market ? A. No. 

Q. No. You never could maintain any stability of 
trade at all, if you did that, could you ? A. Not in a 
large city like Baltimore. But we do apply that prin- 
ciple outside of Baltimore, as we did at Yorkville. 

Q. Well, that was a small matter, I suppose. A. Our 
business in combination is a small matter. 

Q. But you would not in Baltimore or any other large 
city abandon it because for the time being you were sus- 
taining a loss ? A. It would not he commercially prac- 
ticable. 

Q. And even if you were obliged to run along for 
some time at a loss, you still would not abandon that 
market if you could hold on ? A. We would hold on if 

v)e could. 

Q. Even if the low range of prices lasted for a con- 
siderable time ? A. I will simply make the same an- 
g-vver — we would hold on as long as we could. 
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Q. You would hold on there, and if you could get a 

better price and a more remunerative price somewhei'e else, 

you would get it, loouldn't you f A. Sure. 

****** 

Q. And you don't consider it necessary, if you are 
selling at one place where it is 10 cents and making a 
profit of 2, and at some other place selling at a loss of a 
cent, owing to conditions such as you have described — 
you would not think that you were bound to cut the 
price in the first place down to the price which prevailed 
in the place where you were making a loss, would you ? 
Is my question clear ? Let me ask it in another way. 
Merely because you sold in a single place at a loss for a 
longer or shorter time, you would not think that you 
were bound to reduce the price in every place where 
you sold, to the same point, so that you would be 
making a loss everywhere ? A. If I did that I would 
be out of business." 

Again, Mr. Finlayson, Treasurer and Manager of the 
National Oil Company, of Norfolk, Virginia, testified as follows, 
on cross-examination (vol. 5, pp. 2299-00) : 

" Q. In retailing your oil throughout the difi'erent 
States in which you sell, do you sell it at the same price 
all the way through ? A. We can't do that. 

Q. You can't do that, can you ? A. We can't do 
that. The freight basis affects that. 

Q. Is that the only thing that afi'ects it ? A. And 
the local price, too. 

Q. You get a greater margin of profit in some places 
than you do in othern, I suppone ? A. We do. 

Q. And there is a very wide variance all along the 
line in that regard, isn't there ? A. Yes, sir ; there is " 
* * * * * ji ■ 



" We try to make 75 cents a barrel on refined oil 
as an average. I should say that would be a fair esti- 
mate of it. 

Q. That is net, you meaa ? A. No ; that is gross. 
I should say it was that. * * * 

Q. What is the range ? A. From 50 to 1.50. 

Q. That is a barrel of 50 gallons ? A. Estimated 50 
gallons, yes. 

Q. The range would be IJ (cents) to three (cents) ? 
A. Yes, sir. 

Q. Selling it by the barrel ? A. Yes, sir." 

The printed record does not show in each instance to what 
the figures given by the witness apply, but, reading the whole 
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passage together, it is clear that he meant to testify that his 
Company tried to make on refined oil seventy-five cents per 
barrel, or 1.50 cents per gallon, on an average, which is practi- 
cally the average margin of the defendants, and that for this 
purpose they made a profit which ranged from 50 cents to $1.50 
per barrel, or from IJ cents to 3 cents per gallon. The same wit- 
ness testified (vol. 5, p. 2300) that the profits of his Company 
on lubricating oils difiered very materially in different places. 
4. This Court, in Whitwell v. Tobacco Go., 125 Fed., 454, at 
page 461 said : 

" The tobacco company and its employee were not 
required like competitors engaged in public or quasi 
public services, to sell to all applicants who sought to 
buy or to sell io all intending purckasers at the saine 
price. They had the right to select their customers, to 
sell and to refuse to sell to whomsoever they chose and 
to fix different 'prices for sales of the same commodities 
to different persons." 

In the Whitwell case, counsel for the defendant Tobacco 
Company in a summary of their brief, as quoted in 64 Law. 
Eep. Annotated, p. 691, said : 

" We may well doubt the power of Congress to 
enact any law which shall declare that an individual 
may not sell what he owns for whatever price he pleases 
if any other person is willing to buy upon such terms." 



FIFTH. It thus appears that there is noth- 
ing in the course of defendants' average prices, or 
in any differences in defendants' margins of profit 
that may have existed, during the period under 
examination, nor anything in defendants' con- 
duct toward their competitors, which in any way 
supports the charges of actual or attempted 
monopoly made in the petition. 

I. The course of defendants' average prices and the differ- 
ences in their margins of profit have been fully discussed and 
need not further be referred to. 
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II. In addition to what has been said concerning the re- 
duction of prices in certain instances, the whole subject of 
alleged price-cutting is fuUj discussed in the chapters of this 
brief immediately following ; as are also the relations between 
defendants and their competitors. Id said subsequent chapters, 
these charges and all charges whatsoever to the general eflfect 
that defendants have reduced or destroyed the business of 
competitors, or have limited or reduced the total amount of 
independent competition, are fully treated and entirely refuted 
{Post, pp. 605-632). 



CHAPTER IX. 



AI,I,BGBD UNFAIR METHODS OF COM- 
PETITION IN MERCHANDISING. 



587 



CHAPTER IX. 



ALLEGED UNFAIR METHODS OF COMPE- 
TITION IN MERCHANDISING. 



The petition specifies four so-called " unfair " methods of 
competition, which the defendants are alleged to have practiced, 
under the following heads : 

Local price cutting, 

Reports of competitors' shipments. 

Operation of bogus independent companies, 

Payment of rebates on oil prices. 

All the testimony on this subject has been summarized 
under the title, " Summary of the testimony for petitioner and 
for the defendants, with explanations of defense." In this 
summary of the testimony, hereinafter referred to as the Sum- 
mary, division has been made under the names of the Standard 
Oil Companies to which the testimony variously relates, and 
subdivision under these heads : I. Local price cutting ; II. 
Eeports of competitors' shipments . III. Operations of bogus 
companies ; IV. Eebates on oil prices ; V. Miscellaneous sub- 
jects not specified in the pleadings ; VI. Intra-state character 
of the business. 

The testimony as a whole on this subject and the facts es- 
tablished thereby, as shown in the Summary, will be consid- 
ered here under the following general heads : 

I. Incompetency of testimony for petitioner. 

II. Local price cutting. 

III. Reports of competitors' shipments. 

IV. Operations of bogus independent companies. 

V. Payment of rebates on oil prices. 

VI. Miscellaneous subjects not specified in the 
pleadings. 

VII. Intrastate character of the business. 

References in this part of the brief are to the printed 
volumes and pages of the record, except where pages of the 
Summary are expressly indicated. 
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I. 



INCOMPETENCY OF TESTIMONY FOR 
PETITIONER AND FAILURE TO PROVE 
EXHIBITS RELATING TO THE SUBJECT OF 
"UNFAIR" COMPETITION. 

With few exceptions all the witnesses called 'on behalf of 
the petitioner on this subject, exclusive of witnesses now con- 
nected with the Standard, fall into two classes, first, competit- 
ors of the Standard, and, second, ex-employees of the Standard. 
In actual numbers, 51 of petitioner's witnesses are competitors 
of the Standard and 31 of these competitors are also ex- 
employees of the Standard, while all other witnesses, exclu- 
sive of those whose testimony related to the Standard of New 
York, number only 5. As to the Standard of New York, there 
are in all 11 witnesses other than competitors and ex- 
employees. 

Competitors as Witnesses : Substantially all of their 
testimony is incompetent as hearsay. 

The testimony of competitors of the Standard on the main 
subjects in question, namely, cutting prices and giving secret 
rebates on the part of the Standard or of so-called bogus com- 
panies and securing information of competitive shipments from 
railroads, inasmuch as it relates to transactions of the Stand- 
ard, not with the witnesses, but with others, would be ex- 
pected from the nature of it to be hearsay, and in fact substan- 
tially all of it is incompetent on that ground. It will be 
observed that the mateiial subject of the testimony of these 
witnesses as to prices is not the market price in a given com- 
munity, but whether a particular seller of oil is cutting under 
the market price or making special prices to individual cus- 
tomers. There is no pretence that these witnesses have any 
source of information on this subject other than what they are 
told by the customers, or what their employees report the 
customers have told them. 

The theory of the petitioner's attorneys in the introduction 
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of the mass of incompetent testimony of these competitors of 
various Standard Oil Companies that is to be found in the rec- 
ord, as announced by them from time to time in response to 
repeated objections by attorneys for the defendants, is that 
whatever a competitor of the Standard has heard about prices 
or conditions in the course of conducting his own business, 
either from customers of the Standard or from his customers, 
or from his employees who in turn have heard of it from the 
customers, is in some way an exception to the Hearsay Rule, 
and is competent. This new rule of evidence was first pro- 
pounded by Mr. Morrison at page 3663, vol. 4, of the record : 

Mr. Moeeison : 

Q. Go on now, Mr. Hisgen. A. After Mr. Allen told me 
of his transaction it was published in the papers, given wide 
circulation. I met Mr. Allen after that and he told me that 
Mr. Tuthill had called on him — 

Me. Milbuen. I object to the testimony. 

Me. Moeeison. Wait a minute. Let me ask you a ques- 
tion. 

Q. What you are about to relate now is a conversation 
with Mr. Allen, is it not ? A. Yes sir. 

Mb. Moeeison. I think I won't ask you that now for the 
time being. Mr. Allen is here. 

Me. Milbuen. Morrison, is that the only reason why you 
don't ? 

Me. Moeeison. Yes, sir, that is the only reason that toe 

dorCt do it. We think this evidence competent. We are willing 

to thresh this question out. with you when you get into Court. 

We think what a man learns in the course of his business as to 

prices and conditions is competent evidence. 

The application to the present case of this new and 
astounding rule of evidence by the petitioner's attorneys is 
sufEciently indicated by the following extracts from the record, 
which may also be taken as typical of all this incompetent 
testimony : 

{a) Wm. H. Fehsenfeld, petitioner's witness, vol. 5, pp. 
2311-2312. 

Q. Go on and tell about these five companies, describing 
each one. Tell us where it operated, and how it conducted 
its business. 

Me. Rosenthal : I object upon the ground that it 
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is incompetent and immaterial. (To the witness :) Let me 
ask you a question : Were you out in the field, so as to come 
in contact with these so-called bogus companies, or is your 
testimony here based upon reports that you got from your 



men 
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Witness : Both. 

Mb. Rosenthal : I object further, then, upon the ground 
that the testimony is a statement of conclusions based upon 
hearsay. 

Q. Proceed.— A. The Eureka Oil Co. was established at 
Norfolk, Va., about 1899. * * * Their first shipment was 
made to Durham, N. C, from Baltimore, by the Standard Oil 
Co., and they offered the oil — 

Me. Rosenthal : Did you see the oil shipped ? 

Witness : No, sir. 

Mr. Moekison : Go ahead with your answer. 

Me. Rosenthal : I know, but I can't get in all these de- 
tails, and I interrupt on cross-examination here, which I have 
a right to do, to show that it is hearsay. (To the witness :) 
Did you learn of that shipment by being told of it ? 

Witness. I learned of that shipment by an agent of one of 
the railroads coming into my office with a freight-bill and ask- 
ing me if I knew where the Eureka Oil Co. was located, be- 
cause he had this freight bill for a carload of oil. And I 
looked at the freight bill and found that the shipment was 
made from Canton, consigned to the Eureka Oil Co., Durham, 
N. C. 

Me. Rosenthal. I object to any questions concerning this 
shipment, on the ground that it is hearsay ; and I move to 
strike out so much of the answer as relates to it, upon the 
same ground. 

Q. Now proceed and tell all there is about that shipment. 
A. Our agent at the time (S. R. Perry) reported the receipt of 
the carload of oil at Durham, and the effect it had upon our 
trade, especially the fact that the salesmen of the Eureka Oil 
Co. had a list of our customers at Durham, and that he went to 
our customers, entirely ignoring the customers of the Standard 
Oil Co. 

Mr. Rosenthal. I move to strike that out, upon the 
ground that it is hearsay, inter alios, and incompetent. 

Q. What did they do about prices there, when that carload 
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got in ? A. They sold to our trade for considerably less than 
the prices prevailing at Durham. 

Me. Eosenthal. I suppose you know that from reports, 
too? 

Witness. Yes, sir. 

Me. Eosenthal. We move to strike it out, upon the ground 
that it is hearsay. 

(h) George 0. Hisgen, (Called on behalf of petitioner), vol. 
4, p. 1944 : 

Q. You stated that one of the methods of competition em- 
ployed against you was the offering of rebates to your custo- 
mers. Did you, in the general course of your business, learn 
of any specific instances of rebates offered by the Standard Oil 
Co. to your customers in order to induce them to leave you? 

Me. Milbuen. I object to that question, on the ground that 
it calls for hearsay testimony only. 

A. The general report to us was that the customers were 
receiving offers of rebates. 

Q. I asked you for any specific instances. Do you re- 
member any ? — A. Well, Mr. Ahearn. 

Q. Who was he? — A. A grocerym an, located on Sheridan 
Ave. He made out a statement that he was allowed a cent 
and a half rebate oft of the market price, by the Standard Oil 
Oo., and he was formerly one of our customers. 

Me. Milbuen. That is what he told you ? 

Witness. What he wrote. 

Me. Milbuen. I move to strike out the testimony since the 
ast objection, on the ground that it is all hearsay. 

(c) Thomas L. Uisgen, (Called on behalf of petitioner) 
vol. 4, p. 1814 : 

Q. Go right on, Mr. Hisgen. A. I would tell them for 
a fact if they would buy oil of us that the Standard Oil Co. 
would be glad to sell them at any price. 

Q. Well, was that true ? A. Yes, sir. 

Me. Milbuen. I object to that as hearsay. 

Q. How do you know ? A. Why, because that was the ast 
time, possibly, that we would sell them. They would get a 
price and drop out the barrel. 

P. 1815 :— Q. Did you inform the trade up and down the 
river that if they purchased of you that the Standard would 
immediataly lower the price ? A. Yes sir. 
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Q. Was that true ? — A. That was true. 

Q. Did they try it and find out that it was true ? A. Yea 
sir. 

Me. Milbuen. I move to strike out the answer to that 
question as purely hearsay. 

Q. And after purchasing from you did they then go back 
to the Standard and purchase at lower prices ? A. Yes sir. 

(d) G. J. R. Wolff (Manager of Crew-Levick Oil Co. at 
Baltimore, called on behalf of petitioner), vol. 20. This wit- 
ness had testified to cut prices made by the Eagle Oil Co. at 
Baltimore, under the management of Louis Blaustein. Cross- 
examination : Pp. 119-121. 

Q. How do you know Mr. Blaustein made the offer of a. 
half a cent before you began to make that cut ? A. How do I 
know ? 

Q. Yes. A. When customers leave you — 

Q. How is that sir ? A. I say, when a customer leaves 
you and he tells you that he is getting a better price, you 
naturally go to work and say, " Well " — 

Q. Well, never mind what you do. I want your knowledge 
now. We will talk about what you did, afterwards. A. From, 
information of the customer. 

Q. And that is all — what your customers told you ? A. 
What they told me, of course. 

Q. Now, isn't it true as to all the other statements that you 
have made on your direct examination as to what was the cut 
made by Mr. Blaustein, or the Eagle Oil Works — is that the 
name ? A. Yes. 

Q. That you got your information from customers ? A. 
Yes, sir. 

Q. You based your conclusion entirely upon the informa- 
tion they gave you ? A. Certainly. 

Q. And that is all the information and all the knowledge 
you had, isn't it ? A. With the exception of when I ran 
across Mr. Blaustein in different stores where he was doing 
it. * * * 

Q. You heard him say that there. On these other occa- 
sions did you hear him say anything about price at all ? 
A. No. 

Q. You were told that afterwards by the customer ? A» 
Yes. Some of the drivers came to me and made the report. 
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Q. Now, was there any other occasion that you can now 
recall when you heard Mr. Blaustein say to a customer any- 
thing about reduction in the price except that one time at 
Serrendorf s ? A. No ; I cannot say. 

Q. Now, I am talking about you personally. A. No ; I 
cannot say that. 

Q. That is the only time ; and all the other times you got 
your information from customers or from drivers or both, did 
you ? A. Yes. 

Q. And is that true generally of all the testimony that you 
have given in regard to cut prices said to have been made by 
Mr. Blaustein or by the Eagle Oil Works — with one exception 
— that you got your information from customers or drivers or 
both ? A. There was no other way of getting it. 

Q. Well, is that true— that you got it all from those two 
sources, except that one time ? A. Certainly. 

Q. And that is all the knowledge you had ? A. Certainly. 

CeJ How vicious such hearsay testimony is was never more 
apparent than in this case, where it has proven to be erroneous 
whenever it could be checked up with the actual facts. An 
instance of this relates to prices at Troy, N. Y. L. T. Mess- 
ner. Manager of the Tiona Oil Co., after describing a decline 
in the market prices at that place to 6 cts., in 1905, gave the 
following testimony (vol. 20, p. 54) : 

Q. Who made the cuts from the January price downward 
first ? A. The Standard Oil Co. 

Me. Campbell : That is objected to as calling for hearsay 
testimony. 

Q. Did the Tiona Oil Co. follow the price down ? A. In 
every case. 

Q. When the price commenced to go up in the fall, as you 
have stated, which company was first to raise the price ? A. 
The Tiona Oil Co. 

Q. Did the obher companies follow it ? A. Yes. 

A comparative tabulation of the changes in the Tiona Oil 
Co.'s prices, made up from Messner's testimony, and of the 
changes in the Standard's prices, at Troy, for the year 1905, 
shows the following : 
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Messneb (vol. 20, p. 53), By Stipulation (vol. 20, p. 

477). 

Tiona Oil Co. Prices at Troy. Standard's Prices at Troy. 

1905. 1905. 

January- 9.00 January 9 9.00 

8.00 February 6 8.00 

February 1 8.00 February 13 7.00 

7.00 September 18 7.50 

June 7.00 October 23 8.50 

" 6.00 

September 6.00 (Foregoing tabulation 

«' 6J shows all changes in prices 

October 6^ for 1905 ; the prices as given 

" -.7^ on any date remaining the 

November 8^ same until date of the next 

December , 8^ change.) 



Ex-employees : Their Testimony Largely Incom- 
petent. 

The testimony of those competitors who were also ex-em- 
ployees of Standard companies, insofar as it relates to the time 
of their employment, purports to describe, for the most part, 
operations of co-employees of which they may have heard but 
had no primary knowledge, or policies and purposes of their 
employers which were not formulated or directed by them, or 
individual methods of their own pursued without the knowl- 
edge of the defendants and without authority, and on account 
of which in many cases when discovered they were discharged. 
The following extracts from the record illustrate this testi- 
mony : 

{a) Charles U. Mahle in 1897 and 1898 was a stenographer 
in the refined oil department of the Standard at Baltimore 
(vol. 5, p. 2347). He never worked outside of Baltimore, Md. 
station in his life (p. 2381), yet, referring to the Eureka Oil 
Co., operating in Virginia in those years, he testified (pp. 2360, 
2361) : 

Q. "What I want you to answer is just what methods of 
competition this bogus company used from the time it started 
in. Did they cut prices ? A. Did they cut prices ? 
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Q. Go right to that point, Mr. Mahle, and shorten it up. 
A. They cut prices. 

Q. To what extent ? A. Took deferred orders and allowed 
one gallon on each barrel outage. 

Q. How much did they cut prices, and at what places ? 
A. They cut prices, — the exact figure I don't know ; but this 
competition was at Norfolk, Newport News, Portsmouth, on 
barrel shipments from ±$altimore. 

(6) In 1903, to which time the following tesitmony relates, 
Mahle was an assistant under F. E. Powell in the refined oil 
department of the Standard at Baltimore, and had nothing 
whatever to do with the Dixie Oil Works. 

P. 2363 : Q. And where was the account kept of the busi- 
ness of this company (Dixie Oil Works) ? A. C. W, Bender, 
Agent, handled his own books, had a known set of books, but 
the Standard Oil billed C. W. Bender, Agent, for what they 
shipped to him. 

Q. And did they keep an account of what he took in ? A. 
Mr. Bender kept his own books, of receipts. 

Q. Did he report receipts to the Standard Oil Company ? 
A. He kept his books separate. 

Q. I am not asking you that. I am asking you if he re- 
ported receipts ? A. He reported his account to Mr. Jones. 

Q. Who was Mr. Jones ? A.. Mr. A. L. Jones was chief 
of the accounting department. 

P. 2364 : Q. Did it (the Dixie Oil Works) do business at 
any points along through the Carolinas ? A. The special 
effort in Carolina was in competitive points. They had sales- 
men on and they made special efforts to convert competitive 
business to the Dixie Oil Works. 

Q. What efforts did they make ? What did they do to 
get that business ? A. Special commissions or commissions 
exceeding those that the competitor made to parties that were 
considered carload distributors ; and, if they could not secure 
the agents, they followed up fire ordinance conditions in the 
towns, and, at times, the oil being stored in fire limits had to 
be moved ; prices at times, and giving a little better quality 
of goods — regular methods to secure business, of course dur- 
ing the time they were supposed to be independent. 

Q. Did they hold themselves out to be an independent 
company ? A. Yes. 
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(c) George L. Lane was in charge of the Standard of Ohio's 
can peddling business at Youngstown in 1902, under 0. M. 
Lines at Cleveland. This business was operated at 11 other 
towns in Ohio, without a complaint from any source as to its 
methods. At Youngstown, Lane became embroiled with the 
Freedom Oil Company's peddlers, and there ensued what has 
since been termed the Youngstown war, in which the Standard 
was very much worsted. Lane was discharged in October, 
1902, and Lines in 1903. Lane appeared before the Interstate 
Commerce Commission at Chicago and also at Cleveland, and 
was turned loose to give vent to his bitterness in an exaggerated 
narrative of his own methods of doing business, of which the 
following is representative : 

Vol. 3, p. 1358 : Q. Were you authorized to furnish any oil 
to get the influence of the labor leaders and the ministers ? 
Me. Campbell : Same objection. 

A. Certainly, both oil and money. We gave the preachers 
oil ; no money — we never gave a preacher money, but oil. 

Q. Were you successful in getting any list of congregations 
of ministers in that way ? 

Me. Campbell : Same objection. 
A. Yes, sir ; I got a list of congregations. 
P. 1359. Q. What was the cost of Standard oil per gallon 
under this fake company to run out the Youngstown inde- 
pendents ? Did you figure it up afterwards ? 

Me. Campbell : Same objection, and also a false assump- 
tion. 

A. I could not tell exactly, but I know some days it took 
two good horses that cost close on to two hundred dollars 
apiece, and a wagon man that was getting at least twelve 
dollars a week, and two good canvassers who were getting 
from ten to fifteen dollars a week, to get off two gallons a day 
off a wagon. In Kilkenny and Smoky Hollow, where the Irish 
were the strongest, they would accept our oil and ask if it be- 
longed to them free, and then when we told them it did, they 
would pour it out, and would say they would not burn Stand- 
ard oil but would pay Vahey 14 cents. 

(d) Some witnesses were called on behalf of petitioner 
who had formerly been in the service of the Standard and had 
left the Standard's service voluntarily. These witnesses con- 
tradicted in many important respects other ex-employees 
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■whose evidence was not so unquestionably disinterested, and 
their testimony, insofar as it relates to what they themselves 
knew, is entitled to much weight. Such witnesses were Marion 
F. Crawmer (vol. 6, pp. 3108-31'M), K. T. Cooke (vol. 5, pp. 
2501-2534), W. E. Stewart (vol. 2, pp. 993-995), and others. 

Interstate Commerce Commission: Testimony Taken 
Before and Read Into the Record. 

A considerable part of the testimony for petitioner was 
read into the record by stipulation, from the record of pro- 
ceedings before the Interstate Commerce Commission at 
Oleveland, Chicago and Kansas City. Under the stipulation 
this testimony was read into the record, subject to all objec- 
tions as to incompetency. When witnesses were examined 
before the Commission, no pretence was made of observing the 
rules of evidence, and the resulting mass of incompetent testi- 
mony, made up of conclusions, opinions and hearsay, was what 
would be expected under the circumstances. 

tor instance : 

(a) Z. D. Ellis : vol. 3 : 

P. 1375 : Q. Any other instance ? A. Not particularly. I 
had one case where they sent a specialty man from Cincinnati 
to Manitoa, Illinois, to the firm of ,T. A. Marshall & Company, 
and offered him a car of goods, a car of oil, which they guar- 
anteed to be equal to ours, for which at that point we were 
getting 14^ cents in barrels f . o. b. Peoria. They offered him an 
oil which they guaranteed under a year's contract to deliver to 
him at their store door at from 11 to \\\ cents, and Mr. 
Marshall hesitated, deliberated over it through the forenoon, 
and went to dinner. After dinner Mr. Marshall came back, 
and the salesman from Cincinnati, the Cincinnati office, said to 
him, " Well, Marshall, you are making a great, big mistake by 
not taking up this proposition. It is one dollar and a half a 
barrel less in price. Freight is paid, drayage is paid, and we 
lay it down at your door." Mr. Marshall's only remark was 
that " he had me a-straddle of the fence, and I didn't know 
which foot to put over." Mr. Marshall remarked to the sales- 
man, " The Royal Oil people are nice people, etc. etc." 

Mb. Campbell : I move to strike out the foregoing state- 
ment as purely hearsay. 
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(h) E. M. Wilhoit, vol. 3, p. 1277 : 

Q. You spoke about their availing themselves of that re- 
cently, in answer to one of these gentlemen over here. When 
was that ? — A. Several months ago the checker that I spoke 
of in the employ of the Frisco Road said to me — or not to 
me — he said to my drayman, the man who delivers my oil to 
the car — he said that, " If you will bring those shipments of 
oil to the car, put a tag on the head of the barrel, and turn 
down the head of the barrel on the floor, it will be an accom- 
modation to me." He said, " Why ? " fle said," etc., etc. 

Mr. Campbell : I move to srrike out the whole of the 
statement as purely hearsay. 

(c) P. 1215. Q. How responsible ? — A. It reflected on him 
as a salesman. For instance, when I was at Wichita before 
the competitors were as numerous as they are to-day, I have 
a letter from the Standard Oil Company which states, on look- 
ing over records the past eleven months, we found our com- 
petitors have made shipments to the following parties in your 
territory, and it gave the names of the shippers from whom 
the shipments originated and the destination. The letter 
further states, on looking up the financial standing of these 
parties, we find it is good. We see no reason we should not 
enjoy this business the coming year and hope you will be able 
to secure it for this company. 

Mk. Campbell : I move to strike out the contents of th& 
letter, as the writing is the best evidence, and is not identified 
in any way. 

(d) M. Maxon was discharged by the Standard of Kentucky 
in 1902. In 1905 he wrote to his former employer as follows 
(vol. 3, pp. 1305-1306) : 

" February 22, 1905. 
" C. T. Collins, Second Vice-President, 

Cincinnati, Ohio. 
Dear Sir : 

I received in this afternoon's mail the request to appear 
before Mr. James R. Garfield, Commission of the Department 
of Commerce and Labor, and furnish information in reference 
to your Company and its methods of crushing competition, and 
more frequently your oppressing the retail or peddling wagons ; 
also to furnish a certified copy of the evidence in a suit against 
your Company at Springfield, in December, 1904, decided 
against your company in January, 1905. 
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I have also been asked if I would furnish the Illinois 
Legislature with similar information. 

I wrote to you once that I was under no obligations to 
your Company in any way, which I confirm. If your Company 
have any reason to offer why I shall not or should not comply 
with the above request, I want to know them before six P. M. 
February 23, 1905. 

You can reach me by wire at Decatur until the time named, 
after which time I assume I have your consent to furnish the 
information and will furnish it." 

" NOTEMBEE 28, 1905. 
" Mr. Chaeles M. Peatt, President, 

Standard Oil Company of Kentucky, 
New York, N. Y. 

Dear Sir : — Eeferring to the little skirmish you are having 
with Missouri and the bigger one to come with Illinois, do 
you believe it was the best way to get rid of an old employee 
by having your subordinate lie or misrepresent your inten- 
tions ? Also to attack his business through Attorney Eddy of 
Chicago without waiting to learn his intentions and then 
accuse him of wrong motives and blackmail when he uses 
your own kind of weapons for defense ? 

Understand there is one old ex- employee whom you have 
treated as stated above, who was always right where your in- 
terests were concerned. 

General Sherman once defined war. 

Yours truly, 

M. Maxon." 

Maxou testified (vol. 3, p. 1305) that he had not in fact 
been summoned to appear before Mr. James E. Garfield. He 
did appear, however, before the Interstate Commerce Com- 
mission, repeatedly. What he lacked of personal knowledge 
to substantiate his threats, he made up for by statements of 
generalizations and conclusions. 

Commissioner Clements : (p. 1301) Q. If this practice was so 
universal, as you say it was in lUinois, and there was no 
inspector, apparently, that cost more than a drink of whisky 
or a cigar to influence his official action, oughtn't you to be 
able to tell us some of the men who acted that way ? A. 
Why, I can give you the names. 

Q. And the place where it occurred, and the times and 
the circumstances under which it occurred ? A. The inspector 
at Decatur, under oath, in the United States Court, and also in 
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the local court, stated that for three years while he was in- 
spector, that he never inspected any oil. 

Me. Campbell. I move to strike it out as hearsay. 

Q. What was his name ? Give the name ? 

Witness. Harry Hampshire. 

Q. When was he inspector ? A. He was inspector there, 
as near as I can recollect, in 1901, I am not positive on 1902 
and 1903. 

Pp. 1290 : Q. For what purpose were the representatives of 
the Kepublic Oil Company and under what circumstances and 
where did they come into this territory assigned to you ? 

Me. Campbell : Objected to as calling for a conclusion and 
not within the knowledge of the witness. 

A. There always was a certain class of trade or a certain 
amount of trade that was opposed to buying oils from the 
Standard Oil Company, and the Eepublic Oil Company went 
into this territory with the object of securing that trade as an 
independent and a competitor of the regular Standard Oil 
Company. 



Petitioner's Exhibits : Failure to Prove Them. 

Petitioner's exhibits relating to the subject of unfair compe- 
tition consist principally of letters, telegrams and contracts, or 
what purport to be such. It is not to be assumed that because 
these exhibits are to be found in the petitioner's volume of ex- 
hibits or found spread upon the record, therefore they are 
properly in evidence. Quite the contrary is the case, as may 
be seen from the testimony which was considered suflScient to 
prove the following exhibits, selected at random : 

Exhibit 9W. Wiiness, J. Flem Johnson, vol. 13. 

Cross-examination by Mr. Kellogg, pp. 1461, 1462 : 

Q. Who is Mr. J. P. Bukey ? A. Mr. Bukey used to be 
one of the managers in the Baltimore office. 

Q. Did you ever receive any communication from him? A. 
No, sir. 

Q. You did not ? A. No, sir. 

Q. I show you what purports to be a telegram or a con- 
firmation of a telegram (reading into the record telegram ad- 
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dressed to W. E. Barksdale, signed J. F. Bukey). Was that 
transmitted to you ? A. Not to my knowledge. 

(The paper referred to is marked, " Petitioner's Exhibit 
920 ")• 

Me. Kellogg : I offer Petitioner's Exhibit 920 in evidence. 

Mk. Campbell : That is objected to on the ground that 
there is no evidence of its authenticity. There is no evidence 
of this having been written, or sent, or received, and on its 
face it is a copy. 

Re-direct examination : 

Q. This alleged copy of a telegram, Petitioner's Exhibit 
920, which has been shown to you, does not purport to have 
been sent by you. A. Not to my knowledge, no ; I know that 
I never sent a message of that kind ; no, sir. 

Q. Nor does it purport to have been sent to you, does it ? 

Mr. Kellogg : It shows on its face. What are you talking 
about ? 

A. No, it was never sent to me. 

(There is no other proof of this exhibit.) 

Exhibit 917^. Witness, Lemuel Wilmer, vol. 13. 

Cross Examination by Mr. Kellogg, p. 1278. 

Q. I show you now a report of the committee of the retail 
merchants' association, marked " Petitioner's Exhibit 917^." 

Me. Eosenthal : That is, something that you say is a 
report. 

Q. And ask you if you ever saw that. A. (After reading 
the paper.) I assure you, sir, that I have never seen anything 
that looked like that up to this time, sir. 

Q. Did you see a publication in the newspaper that looked 
like that ? A. No, indeed, sir, I did not. 

Q. Never saw that ? A. No sir, I did not. I didn't know 
that any such meeting had ever taken place, I assure you. 

Me. Eosenthal : I object to it upon the ground that it is 
immaterial, and upon the further ground that there is no proof 
of its verity ; there is no proof that it is what it purports 
to be. 

(There is no other proof of this exhibit,) 



602 

Exhihit 638. 

This purports to be a contract for the sale of oil by the 
Standard Oil Co. to Edward T. Sanford, signed, " J. H. Evans, 
for S. O. Co." It does not purport to be signed by Sanford. 
Written at the foot of the paper is the following line : " Oil 
at this time was selling at 11 cts. from tank wagon. Edw. T. 
Sanford." 

This contract and the notation thereon by Sanford were 
put in evidence on the strength of the following testimony 
given by Thomas L. Hisgen, vol. 4, pp. 1822-1823. 

Q. I call your attention now to this paper marked Peti- 
tioner's Exhibit 638, and ask you whether this is the con- 
tract which you say you got from Mr. Sanford ? A. Yes sir. 
That is the contract. 

Q. I notice at the foot of this contract a line signed by 
Edward T. Sanford. A. Yes sir. 

Q. That is the man you are talking about, is it ? That is 
his writing ? A. Yes sir, that is his writing. 1 saw him 
m,ade — 

Q. You saw him ? A. Yes sir. 

Q. And did he turn this contract over to you ? A. Yes. 

Q. And you have had it ever since, have you ? A. Yes 
sir. 

Mk. Moeeison. We .offer that in evidence. 

Mr. Milbubn. I object to that in evidence, as there is no 
proof of its execution by either of the parties, and also to the 
statement on the paper to which counsel has referred as signed 
by Mr. Sanford, and as being merely a declaration on his part. 

Exhihit 650. 

Petitioner's exhibit 650 was offered in evidence upon the 
following testimony of George C: Hisgen, vol. 4, p. 1945. 

Q. Did you ever have occasion to make an investigation, 
to gather information as to the prices which the Standard 
was charging for oil in various towns in your territory ? — A. 
Yes, sir, 

Q. When was that ? A. It was in February, 1903, to the 
best of my knowledge. I sent out in the neghborhood of 150 
letters, about three letters to each town (having taken the 
names from the commercial reports) requesting them to 
inform us and send us tickets showing the price at which 
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Standard oil was being sold from their tank wagons in their 
territory. 

Q. In those towns ? A. In those towns. 

Q. You received replies to those letters ? A. I received 
replies to quite a number of them. 

Q. Did you tabulate the information you procured in that 
manner ? A. I did. 

Q. Have you a copy of that tabulation ? A. Yes, sir, I 
think I have a copy of it here. 

Q. Will you produce it ? A. This is a copy of the report 
(handing paper to Mr. Graves). 

Mk. Graves. I offer this in evidence. 

Marked Petitioner's Exhibit 650. 

Mr. Milbubn. I object to that paper, on the ground that 
it is hearsay, and founded on hearsay, and is merely a com- 
pilation from letters which the witness says he has received 
from parties unconnected in any way with the defendants. 

Exhibit 679. 

Petitioner's exhibit 679, which purports to be a carbon copy 
of an unsigned letter, was offered in evidence upon the follow- 
ing testimony of E. N. Wootten, vol. 5, pp. 2117-2118 : 

Q. Look at the paper that I now show you, which I will 
ask to have marked Petitioner's Exhibit 679, which is a letter 
dated January 20, 1904, addressed to Mr. C. T. Oollings, V. P., 
Cincinnati, Ohio, with the words " Special Agent " at the bot- 
tom, and tell me what that is. A. That is part of a file relat- 
ing to competition and the handling of the competition of the 
Red C Oil Company at about that date. 

Q. Is it a letter, or a copy of a letter ? A. A carbon copy. 

Q. Who is Mr. C. P. Collings, to whom this appears to be 
addressed ? A. Vice-president of the Standard Oil Company 
of Kentucky. 

Q. And who was the special agent at that time ? A. Mr. 
E. N. Eeed. 

Q. Special agent of what ? A. The Standard Oil Company 
at Atlanta. 

The paper last shown to the witness was marked Petitioner's 
Exhibit 679. 

Mr. Morrison : We offer Petitioner's Exhibit 679 in evi- 
dence. 
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Me. Eosenthal : I object to it, upon the ground that it is 
incompetent. 

Q. You say that it is part of a file ; part of a file of what 
office ? A. Of the Standard Oil Co. at Atlanta. 

Q. Were you connected with the office at the time ? A. 
Yes, sir. 

(There was no other proof of this exhibit.) 



Explanation or Contradiction of Petitioner's Incom- 
petent Testimony and Unproved Exhibits. 

An investigation on the part of the defense of all the con- 
clusions, imaginings and repetitions of hearsay of the peti- 
tioner's witnesses would have been beyond the limit of human 
endeavor. The exhibits that were introduced in evidence on 
behalf of the petitioner, but that were not proved, have been 
ignored. The oral testimony that is clearly incompetent has 
also been passed without investigation, except where a witness 
on behalf of the defendants, called to answer other matters, 
has happened to have personal knowledge of the facts when 
he has been examined with regard to them. All of this in- 
competent testimony, however, in so far as it conflicts with 
the policy and general practice of the defendants with respect 
to their marketing methods, is answered by the testimony of 
the witnesses called on behalf of the defendants by whom the 
policy and general practice of the defendants as to these mat- 
ters has been defined. 
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II. 
LOCAL PRIC£ CUTTING. 

Pleadings. 

Under the title "Local price cutting", the Petitioner 
alleges : 

Petition XXIII, p. 173 : In substance that where an inde- 
pendent has sold or attempted to sell petroleum products in a 
community in competition with any of the defendant com- 
panies, the defendants have, as an unfair method of competi- 
tion, cut the price below the cost to such independent at such 
point and in many cases below the cost to the defendants, and 
have thereby in many cases either limited the business of said 
independents to a comparatively small amount, or driven them 
out and destroyed their business, and, as soon as the com- 
petition was removed, immediately raised the prices in said 
community. 

Answer, XVIII, p. 56 : In substance, denies any local price 
cutting, excepting to meet prices made by the so-called inde- 
pendents, and denies having thereby limited the business of 
said independents to a comparatively small amount, or driven 
them out, or destroyed their business, and denies raising prices 
after thereby removing competition. 

Definition : The term " price cutting ", as used in connec- 
tion with sales of refined oil as well as other commodities, 
includes two different methods of underselling a competitor. 
One method is making to certain purchasers special prices or 
concessions in price below the market or prevailing price and 
not open to all the trade in the locality where the concessions 
are made. These concessions may take the form of rebates, 
or of present deductions from the open price. The other 
method is the reduction of one's price to all the trade in a 
certain locality below the market or prevailing price in that 
locality, while maintaining prices elsewhere, —in other words, 
a local reduction below the local market price. To constitute 
price cutting of this kind, the reduction must be local as dis- 
tinguished from a general decline in price throughout the ter- 
ritory, and it must be an initial reduction as distinguished 
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from following a decline instituted by others. It is price cut- 
ting by means of local reductions as distinguished from spe- 
cial prices to individuals that is referred to in the bill under 
the title "Local price cutting." 



Facts. 

(a) General Conclusion from the Evidence. 

It is safe to say that the evidence does not establish a 
single instance of local price cutting on the part of any of the 
defendants, or a single instance where a competitor has been 
driven out or his business destroyed by this means ; much less 
does it establish local price cutting as a method of competition 
generally practiced by tbe defendants as a whole or any one of 
them ; and still less does it establish a method of price cutting 
on the part of the defendants for the purpose of removing 
competition in any locality and then raising the price in such 
locality. On the contrary, it appears affirmatively from the 
evidence that the defendants have not made local reductions in 
price except to meet the prices of competitors. 

(b) Nature of Petitioner's Evidence on This Subject. 

Exhibit 635. This exhibit is made up from the records of 
Standard Oil companies furnished to the Government by the 
defendants, and shows the Standard's prices and margins for 
Water White oil sold by tank wagon at numerous towns 
throughout the United States from 1902 to 1906. It is totally 
inadequate to show local price cutting on the part of the 
Standard, for, though it shows declines in the Standard's price 
at various towns, and though it may be inferred from a cor- 
responding reduction in the margin, when such is the fact, 
that a given decline in price is local, there is nothing on the 
face of the exhibit to show whether the Standard initiated the 
decline or merely followed the prices of competitors down. 

Cral Testimony. The only other evidence offered to sup- 
port the allegations of the bill on this subject is the testimony 
of various witnesses, based merely on their recollection, all of 
whom were competitors of the Standard in the locality to 
which their testimony relates. The testimony of these wit- 
nesses, sixteen in number, is to the general effect that the 
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Standard initiated reductions below their prices at various 
towns. Practically all of it is incompetent as hearsay, and is, 
for the most part, otherwise inadequate because it does not 
determine whether such reductions were local or were due to 
general declines in the Standard's price. 

(c) Nature of Defendants' Evidence on This Sub- 
ject. 

The defense has not rested upon the failure of the Govern- 
ment to establish by competent and affirmative evidence its 
charges of local price cutting. The general officers in charge 
of the marketing departments of the various Standard Oil com- 
panies referred to in the testimony have defined precisely the 
policy and general practice of these companies respectively 
with regard to local prices in their relation to competition. 
All the specific instances of alleged local price cutting referred 
to in the oral testimony for the Petitioner which are recent 
enough to admit of investigation have been gone into on 
the defense. Where the hearsay testimony as to the Stand- 
ard's prices was inaccurate, it has been corrected by witnesses 
testifying from the Standard's records of its prices. Where 
the alleged local reduction was a general decline, that has 
been shown. Where the reduction was really local, the 
reason why it was made has been shown. In many cases the 
actual cutting of prices by the competitor to which the local 
reduction was due has been proven by competent evidence. 
More often the testimony is that the reduction in the Stand- 
ard's local price was made to meet a cut in price by the com- 
petitor of which the Standard's agents were credibly informed 
by the trade. It is not contended that such testimony is com- 
petent on a question whether or not the competitor did cut 
the price but it is unquestionably competent to show the in- 
formation relied upon by the Standard which warranted it in 
acting upon the belief that cut prices were being made and 
thus to explain why the Standard's price was reduced in a 
given locality. 

The defense has not undertaken to explain all the local de- 
clines in price shown on Exhibit 635, but one or more repre- 
sentative towns have been selected from the territory of each 
of the Standard's marketing companies and the local condi- 
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tions accounting for declines in price at those towns ap- 
pearing upon the exhibit have been shown. In every case it 
has appeared that the Standard's local price declined to meet 
the price of the competitor. See for the evidence of this, as 
to Los Angeles, Cal. (a) ; Denver, Colo. (6) ; Hartford, Conn. 
(c) ; Worcester, Mass. {d) ; Albany, N. Y., 1905 (e) ; Philadel- 
phia, Pa. (/) ; Washington, D. C, 1902 (g) ; Baltimore, Md., 
1905 (A) ; Duluth, Minn., 1904 (i) ; Minneapolis, Minn., 1902 (_;). 



(d) The Standard's Policy and General Practice 
Regarding liocal Prices in their Relation to Compe- 
tition. 

The Standard companies which are engaged in the business 
of merchandising oil in the United States are nine in number, 
namely : Standard Oil Co. (New Jersey), Standard Oil Co. of 
New York, The Standard Oil Co. (Ohio), Standard Oil Co. 
(Kentucky), Standard Oil Co. (Indiana), Standard Oil Co. 
(California), Standard Oil Co. (Nebraska), Continental Oil Co., 
and The Atlantic Refining Co. 

It is to the first four of these companies that substantially 
all the Government's oral evidence on the subject of local price 
cutting refers. The general officers of three of these companies, 
also of the Standard of Indiana, in immediate charge of the 
marketing end of the business, have defined precisely the 
policy and general practice of their respective departments on 
this subject, and their testimony has been corroborated by 
that of various managers of divisions of these departments. 



(a) Summary, pp. 397-401. 
(6) Summary, pp. 407-408. 

(c) Summary, pp. 165-166. 

(d) Summary, pp. 166-167. 
(«) Summary, pp. 151-159. 
(/) Summary, pp. 411-414. 
(g) Summary, pp. 26-31. 
(A) Summary, pp. 6-25. 

(0 Summary, pp. 286-288. 
(j) Summary, pp. 288-290. 



609 

Wm. K. King and Peter M. Watt as to New York (a) ; F. B. 
Squire as to Ohio (b) ; C. T. Collings, E. L. Pauley and J. L. 
Trann as to Kentucky (c), and also L. J. Drake as to 
Indiana (d). In connection with the Standard of New Jersey, 
the fourth company referred to in the testimony, the question 
has been approached from the other end, and the general 
practice shown by the testimony of the local agents and 
salesmen throughout the territory in which the Baltimore 
Division of this Company operates, showing what their 
instructions were as to prices and what their practice was. 
These witnesses were : D. Parran, J. W. Duling, J. E. 
Earrar, N. M. Worley, W. Blackwelder, T. Barksdale, E. F. 
Epperson, W. A. Barrett, H. V. Daniel, G. E. Parsell, J. R. 
Lyles, F. H. Sparks, R. R. Middlewart, C. W. Beamer, 
E. L. Lillard, R. P. Jones, R. P. Fair, E. E. Eitel, W. S. 
Moore, R. R. Burnett, V. H. Browne, R. E. Hodgson, J. F. 
Johnson, B. Robinson, C. G. Purse, L. Wilmer, A. Purse, 
J. B. Brockett, F. L. Hewitt and Louis Blaustein (e). The 
testimony of all these witnesses is directly to the efiect that 
there is and has been no policy or method practiced by these 
Companies as a whole, or any one of them, of cutting the 
local price in any community for the purpose of driving out 
competitors or destroying their business or any other purpose, 
and that as a general rule local reductions in the Standard's 
price have never been authorized or made on account of com- 
petition, except upon convincing evidence that a reduction was 
necessary to meet lower prices initiated by the competitor. 

The consistent policy of the Standard has been to increase 
the volume of its marketing business by increasing the general 
consumption of oil, and it has sought to do this through the 
merit of its products, the cheapness of the price, and the 



(a) Summary, pp. 165, 169-170 ; Record, vol. 13, pp. 687-689, 810. 
(S) Summary, pp. 233-334 ; Record, vol. 13, pp. 1536-1538, 1560-1561. 
(e) Record, vol. 13, pp. 896, 845, 1038. 

(d) Record, vol. 13, p. 1100. 

(e) Summary, pp. 40-45 ; Record, vol. 13, pp. 1154, 1155, 1180, 1191, 
1301, 1303, 1313, 1321, 1346, 1347, 1854, 1365, 1377, 1389, 1391, 1393, 1393, 
1395, 1401, 1431, 1435, 1438, 1438, 1444, 1447, 1449, 1470, 1473, 1337, 1344, 
1388, 1451, 1110, 1152. 1314, 1353, 1389, 1390 1298 1333-1333 ; Record, vol. 
15, pp. 3439, 3442, 3448, 2473-2474, 2479. 
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efBciency and unceasing extension of its service (a) (b) (c). It 
is continually breaking ground. In almost every instance it 
has been the pioneer in the field (d) (e) {/) (g). And where it 
has gone it has constructed its tank wagon stations and estab- 
lished its tank wagon method of delivery (A) (i) {j). The 
advantages of the Standard's tank wagon service to the 
customer are many, including delivery of any quantity of 
oil directly into his tank, the assurance of full and 
accurate measure, the prevention of loss by leakage, the avoid- 
ance of the inconvenience of handling barrels, and the lessen- 
ing of risk from fire (Jc) (?) (m) (n) (o) (p). The aim which the 
Standard has always set before its marketing agents in con- 
nection with this service is to satisfy the customer {q) (r) 
(5) {t) (u) (v) (iv) (x) (y). No haul is too long to reach him, no 
hour of the day too inconvenient to serve him, no quantity of 
oil too small to deliver to him (L. J. Drake, Record, vol. 12, 
pp. 762-766 ; W. E. King, p. 688). 

The result is that when the competitor enters the field, he 
not only finds the Standard established there, but he finds it 



(a) King Record, vol. 12, pp. 686-687. 

(b) ColUngs, Record, vol. 13, p. 896. 

(c) Drake, Record, vol. 17, pp. 3535-3538. 
(c?) King, Record, vol. 13, p. 687. 

(e) Drake. Record, vol. 13, p. 1100. 

(/) Collings, Record, vol. 13, p. 896. 

ig) Squire, Record, vol. 13, pp. 1536-1537. 

(A) King, Record, vol. 13, p. 683. 

(i) Collings, Record, vol. 13, p. 896. 

O) Tilford, Record, vol. 17, p. 3489. 

(k) King, Record, vol. 13, p. 685. 

Q) Squire, Record, vol. 13, p. 1538. 

(m) Hicks, Record, vol. 13, pp. 833-834. 

(n) Baxter, Record, vol. 13, p. 827. 

(0) Roberts, Record, vol. 13, p. 831. 

(p) Arnold, Record, vol. 12, pp. 834-838. 

(g) King Record, vol. 12, p. 685. 

(r) Squire, Record, vol. 13, pp. 1586-1587. 

(s) Collings, Record, vol. 12, pp. 971-973. 

(0 Palmer, p. 813. 

(«) Keating, p. 819. 

(«) Hicks, p. 824. 

(m) Baxter, p. 837. 

(«) Roberts, p. 831. 

(y) Arnold, pp. 835-836. 
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selling to a satisfied trade. The only business that he can 
do is with trade that has formerly been buying from the 
Standard, and the only method open to him of securing that 
trade, under ordinary circumstances, is to offer an inducement 
as to price. 

When a competitor first comes into any community, there- 
fore, he proceeds to secure business by cutting the local price, 
and thereafter, from time to time as opportunity offers, he in- 
creases his business by similar means ( a) (b) (c). The Standard, 
as a rule, having lost considerable trade on account of the cut 
in price, follows the decline. It thereby saves itself from los- 
ing all its trade in that locality, and probably regains some of 
the customers it has lost. The competitor, however, by this 
time has established a certain good will, and is able to hold 
trade at equal prices. He stops cutting prices, and the market 
resumes a normal level, where it remains until the next time. 

This is the whole explanation of the sharp temporary local 
declines in price shown in Petitioner's Exhibit 635 ; and this 
is the whole explanation of all the instances of alleged local 
price cutting on the part of the Standard referred to in the 
Government's testimony in this case, and hereinafter con- 
sidered. 

It is instructive to note as bearing upon the question 
whether the Government has established a method of local 
price cutting on the part of the defendants for any purpose, 
that the specific towns referred to by the Government's wit- 
nesses where instances of this are alleged to have occurred 
numher thirty-seven, while the defendants as a whole are 
engaged in the business of selling refined oil hy tank wagon in 
37,000 towns throughout the United States. 



(a) King, Record, vol. 13, pp. 687-688. 
(i) Squire, Record, vol. 13, pp. 1536-1537. 
(c) Collings, Record, vol. 13, p, 896. 
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(e) All Instances of Alleged Local Price Cutting 
Referred to in the Government's Testimony. 

1. Standard Oil Co. (New Jeksey). 

Baltimore, Md., 1904.. 

Wm. H. Fehsenfeld, president of the Eed C Oil Co., a 
large competitor of the Standard, was the Government's wit- 
ness who testified as to the Standard's prices at Baltimore, 
in 1904 (a). His testimony was hearsay and inaccurate. The 
decline in the Standard's price at Baltimore to 7 cts. in 1904 
was made to meet cut prices initiated by the Crew-Levick Oil 
Co., another large competitor of the Standard at that place (b). 
In this instance the actual cutting of prices by Crew-Levick 
Oil Co. was proved by competent evidence (c). There was no 
question in this instance of the removal of competition. The 
Crew-Levick Oil Company's business increased considerably 
in 1904, due to its cutting of prices, and has steadily increased 
at Baltimore since that time {d). The business of the Red 
Oil Co. has also steadily increased throughout the territory in 
which it operates (e). 

Washington, D. C, 1904.. 

The Government's witness in this instance was again Wm. 
H. Fehsenfeld, president of the Red C Oil Co., and also presi- 
dent of its subsidiary, the Columbia Oil Co. He testified that, 
within a few months after the Columbia Oil Co. began doing 
business at Washington in 1904, the Standard's tank wagon 
price declined 2 cts. a gallon (/). The facts were that this 
decline was due to the cutting of prices J ct. at a time by the 
Columbia Oil Co. when it began doing business at Washing- 
ton (g). Here again the actual cutting of prices by the Col- 



(a) Summary, p. 6. 

(b) Summary, pp. 6-25 ; Record, vol. 16, pp. 3613-3613, 2615-3619, Rec- 
ord, vol. 15, pp. 2461-3466. 

(e) Summary, pp. 30-24 ; Record, vol. 30, pp. 71-72, 110-136. 

(d) Summary, pp. 33, 23 ; Record, vol. 20, pp. 108-109. 

(e) Summary, p. 50 ; Record, vol. 5, pp. 2333-2333. 
(/) Summary, p. 36. 

(g) Summary, pp. 31, 48 ; Record, vol. 30, 153-155, Record, vol. 15 dd 
3407-3410. 
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umbia Oil Co. was proved by competent evidence. There was 
no question of the removal, or the elimination of a competitor. 
The Columbia Oil Co. is a part of the great Eed C Oil Co., and 
is doing a thriving business at Washington to-day. 

Richmond, Va., 1903-1905. 

The Government's witness was Charles H. Mahle, manager 
of the Richmond Oil Co., a tank wagon concern organized by 
Wm. H. Fehsenfeld, president of the Eed C Oil Co., to do a 
tank wagon business in Richmond in 1903. He testified that 
the market price of oil at Richmond was reduced by the 
Standard from 11^ cts. in 1903 to 6^ cts. the following 
summer, and that the Richmond Oil Co. sold 
at 6 J cts. during that summer (a). The facts were that the 
Standard's price declined from 11 J cts. in December, 1903, to 
8 cts. the following summer, and to 1\ cts. in 1905 ; that this 
reduction was partially explained by a decline in the cost of 
oil and was partly due to cut prices initiated by the Rich- 
mond Oil Co. for the purpose of establishing itself at Rich- 
mond (5). Mahle's testimony that the Richmond Oil Co. sold 
oil at 6J cts. is conclusive proof of this, irrespective of the 
testimony of defendant's witnesses (c). Mahle's interest in 
the Richmond Oil Co. was brought out by the Red C Oil Co. 
in 1906, which has successfully operated the Richmond Oil 
Co. at Richmond since that time {d). Mahle has since started 
an oil business for himself under the name of the Southern Oil 
Co., which, according to his testimony, has grown and is doing 
a profitable business (e). 

Norfolk, Va., 190S. 

The Government's witness was H. L. Finlayson, manager 
of the National Oil Co., a large competitor of the Standard, 
doing a peddling and tank wagon business in the Norfolk, Va. 



(a) Summary, p. 33. 

(S) Summary, pp. 31-33 ; Record, vol. 13, pp. 1347-1248. 
(e) Summary, p. 33 ; Record, vol. 5, p. 2370. 

{d) Fehsenfeld, Record, vol. 5, p. 3391 ; Summary, p. 50 ; Record, vol. 
5, pp. 3333-2333. 

(e) Mahle, Summary, p. 50 ; Record, vol. 5, pp. 2388-2384. 
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field. He testified that when the National Oil Co. 
began peddling refined oil to consumers at Norfolk 
in 1901, the Standard's wholesale price declined from 
10 to 8 cts., but that he continued to sell at a profit 
and has done an increasingly large business at Nor- 
folk and in the Norfolk field {a). There is nothing here to show- 
that the decline in the Standard's price at Norfolk, if it oc- 
curred, was a local reduction. The National Oil Co. has regu- 
larly resorted to the practice of cutting prices, both in its 
wholsale and in its retail business (Summary, pp. 33-35 ; 
Eecord, vol. 5, p. 2287 ; Eecord, vol. 13, pp. 1106, 1113, 1337- 
1344, 1447-1448, 1298-1302, 1428, 1389-1390, 1285-1287, 
1215-1217, Eecord, vol. 15, pp. 2481-2491). 

Winchester, Va., 1895-1899. 

The Government's witness Was Lewis F. Cooper, of the 
firm of Cooper Bros., wholesale grocers at Winchester, Va., 
conducting also an oil business, selling to merchants in barrels 
and to consumers in gallon cans. He testified that between 
1895 and 1899 the Standard cut the price at Winchester below 
what Cooper Bros, could sell for, and that Cooper Bros.' oil 
business has steadily increased since 1895 (h). Cooper's tes- 
timony as to cutting prices by the Standard was clearly in- 
competent, andrelated to a date too far back for proper in- 
vestigation. 

2. Standard Oil Co. of New York. 

Towns Along the Hudson, 1901-1902. 

The Government's witnesses were Thomas L. Hisgen and 
Henry A. Hisgen, president and secretary of Hisgen Bros. Oil 
Co., with headquarters at Albany, N. Y. They testified that 
when they began selling refined oil in barrels shipped 
from Albany at various towns along the Hudson Eiver, 
naming them, the Standard immediately lowered its local 
prices and also made special prices to regain the par- 
ticular customers sold by Hisgen Bros. (c). The facts were 



(a) Summary, p. 50 ; Record, vol. 5, pp. 3285-3386. 
(S) Summary pp. 36-37 ; Record, vol. 5, pp. 3404-2405. 
(c) Summary, p. 147. 
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that the Standard's prices instead of being lowered at these 
localities, steadily advanced during the period in question 
(a), and it was proved by competent evidence, namely, the 
evidence of the customers themselves that, in six instances at 
any rate, instead of its being the Standard which cut the 
price, it was Hisgen Bros, who secured the Standard's trade 
by cutting the Standard's price, and that these customers re- 
turned to the Standard without a reduction or concession of 
any kind (Summary, pp. 149-150 ; Record, vol. 12, pp. 812- 
813, 826-827, 830-831, 822-824, 818-819, 833-835). 

Albany, N. Y., 1900-190'2. 

Thomas L. Hisgen and Henry A. Hisgen testified to a de- 
cline in the Standard's price at Albany at the time they began 
doing business there in 1900 (b). The facts were that 
the Standard's price declined at Albany from 9 cts. 
in 1899 to 7 cts. in 1900, and that this decline was general 
throughout the entire field and occurred before Hisgen 
Bros, went into the refined oil business at Albany (c). Subse- 
quent declines at Albany in 1902 and 1905, shown by Petition- 
er's Exhibit 635, were explained on behalf of defendants as 
made to meet cut prices initiated by the TionaOilCo., both at 
Albany and at Troy, N. Y. This explanation was corroborated 
bythe testimony of L. T. Messner, manager of the Tiona Oil Co. 
at Troy, called in rebuttal on behalf of Petitioner, whose record 
of the Tiona Oil Co. 's prices, compared with the corresponding 
record of the Standard's prices shows conclusively the price 
cutting by the Tiona (Summaiy, pp. 151-159 ; Record, vol. 20, 
pp. 45-48, 50-51, 63-54, 62-64, 69). 

Springfield, Mass., J904.-1905. 

Thomas L. Hisgen testified that the Standard cut the price 
at Springfield from 11|^ cts. to 7 cts. when Hisgen Bros, estab- 
lished their business there (d). The fact was that the Stand- 
ard's price at Springfield declined from 11 cts. in 1904 to 7 cts. 



(a) Summary, p. 148 ; Record, vol. 12, p. 713. 

(b) Summary, p. 151. 

(c) Summary, pp. 151-156 ; Record, vol. 12, pp. 713-714, 716, 766-772. 

(d) Summary, p. 160. 
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in 1905 ; that this reduction was in part, namely, to the extent 
of 21 cts., due to general decline following a decline in the 
cost of oil, and in part, namely, to the extent of 1^ cts., a local 
reduction; that in so far as the reduction was local, it 
was due to the cutting of prices by Hisgen Bros, in 
the process of estabhshing their wholesale business at that 
place (a). The only witnesses for the defendants in this case 
were George Tuthill, the Standard's local manager, and Peter 
M. Watt, the general manager of that department. Their tes- 
timony was that they were satisfied by information from the 
trade and reports of the tank wagon drivers that Hisgen Bros. 
began wholesaling oil at Springfield in February, 1904, at 10^ 
cts., while the Standard's price was 11 cts., and that the 
Standard's price was then reduced to 10^ cts. to meet this 
cut, and similarly as to subsequent local reductions. This was 
one of the cases where there was no competent evidence on the 
part of the defendants as to the actual prices at which the 
competitor sold, but an explanation of why the local reduc- 
tions in the Standard's price were made. The kind of reports 
of price cutting received is shown by Defendants' Exhibit 87 : 

" Spbingfield, Mass., 4/1'2/'05. 
Me. p. M. Watt, 

Providence, E. I. 

Deab Sib : — 

Mr. Hodgkins reports this morning as follows : ' Mr. His- 
gen was in Easthampton yesterday canvassing the town. Said 
he was going to send his wagon up there next week and offered 
to sell the large store of Mansfield & Roberts at 7^. Some of 
the others he offered to sell at 8 cts.' 

He can not be doing this for profit, but merely to break 
our price. I would advise maintaining our price, and when he 
finds out it don't disturb us, he will get tired of the 18-mile 
trip and quit. 

Yours truly, 

Geo. Tuthill." 

Connecticut Towns, 1905. 

Thomas L. Hisgen testified to a reduction of ^ ct. in the 
Standard's price at three different towns in Connecticut when 



(a) Summary, pp. 160-164 ; Record, vol. 12, pp. 782-784, 809-810. 
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he began doing business there (a). The evidence was 
not competent and Mr. Watt, the Standard's general manager 
in charge of its business at these towns, testified that 
he had no recollection of such reductions in the Standard's 
price, but that, if made, they were to meet prices at which it 
was reported to him Hisgen Bros, had begun selling oil there 
(Summary, p. 164 ; Eecord, vol. 12, p. 808). 

Increase in the Business of Hisgen Bros. 

The competition of Hisgen Bros, is very far from being 
" removed." Since 1900, they have extended their business 
throughout the Standard's Albany and Providence depart- 
ments in the states of New York, Massachusetts, Connecticut, 
Rhode Island and Vermont, cutting prices to establish them- 
selves in any new field and doing a profitable business when they 
allowed prices to resume a normal level (5). Defendants' ex- 
hibit 89 is a pictorial representation by Hisgen Bros, of the 
growth of their plant at Albany, showing that from a single 
small structure in 1889 it had grown in 1906 to an imposing 
array of buildings covering an extensive area and including a 
factory, refinery, warehouses, ofiSce, storage tanks, railroad 
sidings, etc.. 

Brooklyn, N. Y., 1896. 

Boston, Mass., 1897. 

W. W. Tarbell and W. D. Todd testified on behalf of the 
Petitioner as to declines in the Standard's price at Brooklyn 
in 1896, and at Boston in 1897, when the Pure Oil Co. began 
doing business at the former place, and the Cornplanter Eefin- 
ing Co. at the latter (c). This testimony is clearly in- 
competent and relates to a time not recent enough for 
proper investigation. It appears, however, from the testi- 
mony of Tarbell that the Pure Oil Co. did a gradually increas- 
ing and profitable business at Brooklyn ; and, upon the cross 
examination of Todd, that the Cornplanter Eefining Co. began 



(as) Summary, p. 164. 

(J) Record, vol. 4, pp. 1836-1844. 

(c) Summary, pp. 167-169. 
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doing business at Boston in 1897 through the New England 
Oil Co., a marketing concern there which was purchased by 
the Cornplanter at that time, and that the business of the 
New England Oil Co. increased at that time five or six fold. 
It is not conceivable that this sudden increase in the New 
England Oil Company's business was accomplished by follow- 
ing a decline in the Standard's price. It could only be ac- 
complished by cutting the Standard's price (Summary, pp. 
167-9). 

3. The Standard Oil Co. (Ohio). 

Cleveland, 0., 1900-1902. 

0. J. Castle testified that he left the employ of the Stand- 
ard of Ohio in 1900, and six months later began wholesaling 
oil at Cleveland under the name of the Columbia Oil Co. '. 
that the Standard, within three to five months after he began 
business, reduced its price 2 cts. a gallon at Cleveland ; that 
the Standard and the Columbia Oil Co. had been selling at 
the same price for two years back (a) ; that his business has 
largely increased and is a profitable business (6). The facts 
were that the Standard's price did not decline at Cleveland 
when Castle started in business ; on the contrary, the Stand- 
ard's prices steadily advanced from that time until the end of 
1902 (Summary, pp. 213-216). 

Lorain, 0., 1904., 1905. 

C. J. Castle testified that the Columbia Oil Co., owned by 
him, established a station at Lorain in 1904, and that the 
Standard's price was cut there from 10 to 6^ cts. ; that he fol- 
lowed these prices down to 6^ cts., and then withdrew from 
Lorain (e). The facts were that the Standard's price declined 
at Lorain from 10 cts. in 1904 to 7 cts. in 1905 ; that this de- 
cline was in part a general decline due to a decline in the price 
of crude, and was partly due to cutting of prices by Castle, 
which was proved by competent evidence, including the testi- 
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lb) Summary, p. 263 ; Record, vol. 6, pp. 3067-3068. 
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mony of Castle's agent at Lorain, tank wagon tickets of the 
Standard, and of tiie Columbia Oil Co., duly identified, and 
tlie statement of Castle himself that his price there declined 
to 6^ cts. when the records show that the Standard's price 
never went below 7 cts. at Lorain (Summary, pp. 216-222 ; 
Eecord, vol. 13, pp .1491-1494, 1498, 1502-1503, 1505-1509, 
1574, 1528-1529). 

4. Standard Oil Company (Kentucky). 

Atlanta, Ga., 1897-1898 ; 1901, 1906. 

E. N. "Wootten, who was in the employ of the Commercial 
Oil Co. at Atlanta, Ga., from 1892 to 1898, when this company 
was purchased by the Standard, testified that the Standard in 
competition with the Commercial Oil Co. lowered its price at 
Atlanta to 6J cts. in 1897, and that after purchasing this com- 
pany, the Standard's price advanced from 6^ cts. to 13 cts. 
He also testified that in 1901 the Lake Carriers Oil Co. of 
Cleveland appeared at Atlanta, and thereupon the Standard's 
price was reduced from 13 cts. to 9 cts. ; that this company 
sold out to the Standard in the winter of 1901, and thereupon 
the Standard's price was advanced, reaching 15 cts. by the 
spring of 1902. H. C. Boardman testified that he started in 
business selling oil at Atlanta in July, 1906 ; that the Stand- 
ard's price when he began doing business there was 12 cts., 
and the Standard thereupon reduced its price from 12 cts. to 
9^ cts. (Summary p. 314). 

The facts were that the Standard's price at Atlanta de- 
clined from 10^ cts. to 8 cts. in 1896, corresponding with a 
decline of 2 cts. in the cost of oil, and that its price remained 
8 cts. throughout the year 1897. That its price was 9 cts. in 
1898 when the Commercial Oil Co. was purchased, and 
advanced to 11 cts. the latter part of that year, while the cost 
price advanced 1 ct. {a). The cutting of prices by the Com- 
mercial Oil Co. during this period is established by the testi- 
mony of Wootten, from which it appeared that the Commercial 
Oil Co. was selling at 6J cts. in 1897, while the Standard's 



(a; Summary, pp. 314-318 ; Record, vol. 13, pp. 897-903. 
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price was 8 cts. {a). As to the decline in 1901, it appears that 
the Lake Carriers Oil Co. never did business at Atlanta, and 
such changes in the Standard's price as there were during that 
year corresponded with the changes in the cost of oil (b). It 
appears that the only decline in the Standard's price at At- 
lanta in 1906 was a decline from 12 cts. to 11 cts., which ex- 
actly corresponded with a decline of 1 ct. per gallon in the 
cost price (Summary, p. 318 ; Eecord, vol. 12, pp. 911-912). 

JVew Orleans, 1897-1899. 

B. N. Wootten, on behalf of the Government, testified that 
when the Dixie Oil Co. opened up as a competitor of the 
Standard at New Orleans, Savannah and Birmingham, the 
Standard's prices were heavily reduced until the Dixie sold out 
to the Standard in 1897, when prices at New Orleans ad- 
vanced (c). This witness was not even at these places 
during the period named, and knew nothing about prices 
there. It was shown for the defendants, however, that the 
Dixie Oil Co. was purchased in 1899, and that prices advanced 
at the places named from 1897 to 1899, and that the low price 
in 1897 was due to the cutting of prices by the Dixie Oil Co. 
(Summary, pp. 318-320 ; Eecord, vol. 12, pp. 904-906). 

Birmingham, 1903-1904, 1905. 

G. T. Wofford testified on behalf of the Government to the 
cutting of the local price by the Standard at Birmingham when 
the Southeastern Oil Co. began business there in 1903, and 
again when G. T. Wofford Oil Co. began business there in 
1905 {d). The facts were that the declines in Birmingham 
referred to were general declines, corresponding with the 
changes in the cost of oil {e). The Southeastern Oil Co. was 
purchased by the Standard in 1904. The G. T. Wofford Oil 
Co. has steadily increased its business and it is a successful 
and profitable business today (Becord, vol. 5, p. 2162). 



(a) Record, vol. 5, pp. 3095-2097. 

(6) Summary, pp. 314-318 ; Record, vol. 13, pp. 897-903. 
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Auguf:ia, Ga., I884., 1898, 190 It. 

H. C. Boardman, on behalf of the Government, testified to 
the cutting of prices against -various competitors in the early 
80's and in 1898, and that when he began business for himself 
at Augusta in 1904, the Standard's price wa-s reduced from 11 
cts. to 9 cts {a). The facts were that Boardman could know 
nothing about price cutting at Augusta in the early 80's ; that 
the Standard's price remained unchanged there throughout 
1898 ; that its price there has declined only from 11 cts. to 10 
cts. since Boardman commenced business (6), and that Board- 
man's business has been profitable from the start and increased 
to such an extent that he is now doing one-third of the entire 
business in refined oil in Augusta, and 75% of the business 
in lubricating oils. (Summary, p. 324, Eecord, vol. 5, pp. 
2171, 2181). 

Terre Haute, Ind.. 1897. 

This is another instance where the Standard's price re- 
mained unchanged throughout the period of alleged local price 
cutting, and where the competitor, the Terre Haute Oil Co., 
continued a prosperous business (Summary, p. 326 ; Record, 
vol. 12, pp. 916-917). 

In Competition with the Red G Oil Co. in South Carolina 

Towns, 1904.. 

Petitioner's exhibits 679-709 purport to be letters, or 
copies of letters, most of which were not proved, passing be- 
tween various agents of the Standard of Kentucky, referring to 
competition with the Red Oil Co. at about a dozen towns in 
South Carolina in 1904. From this correspondence it would 
appear that the Red C Oil Co. during this period was selling, 
or offering for sale, carloads of barrelled oil at these towns at 
Ic. less than the Standard's local price, and that a reduction of 
^ ct. in the Standard's price throughout South Carolina was 
authorized to meet this cut (Summary, pp, 330-333 ; Record, 
vol. 12, pp. 961-973). 

In some of these letters the expression " breaking up a 
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carload " or " stopping a car " occurs, and an attempt may be 
made to infer from these expressions an intention to liave 
orders for carloads of competitors' oil countermanded. No 
such inference can properly be drawn. What happened in this, 
case was that a salesman of the Eed C Oil Co., at a season of 
the year when oil could be shipped in barrels without loss 
by leakage, went to these towns in South Carolina 
where the Standard had established tank wagon stations 
and was serving the trade with oil the year round, and 
started in getting orders from enough merchants in each 
town to make up a carload containing sixty barrels of oil, to 
be shipped to such town at a cut price graduated to different 
merchants but averaging about 1 ct. a gallon less than the 
Standard's price. Such a proceeding, if successful, would put 
the Standard's local station out of business for months until 
the carload of oil had been consumed. The local agent, learn- 
ing that the Red C's salesman was in a town attempting to 
secure such orders from the Standard's customers by a cut of 
1 ct. in price, notified the general office of the fact by wire, 
and received authority to reduce his local price ^ ct., as shown 
in these letters. This reduction, made before the competitor's 
salesman had sold the entire carload, or before he had secured 
any orders for the carload, might prevent him from getting 
enough orders to complete the required amount. The com- 
petitor, not being able to ship in at carload rates, would then 
omit to fill the orders already taken, if any. This is what is 
meant by " breaking up a carload," or "stopping a car." 

The following extracts from three of the foregoing exhibits, 
which were proved and are properly in evidence, namely, 
exhibits 679, 680, 694, show such an occurrence, and also 
show the whole situation referred to at these South Carolina 
towns : 

Special Agent to C. T. Oollings : 

" We have just wired you the Red C Oil Co. has a repre- 
sentative in Union, S. C, trying to make up an order for a 
carload of oil at 15 cts. per gallon, 2% cash discount ; also 
agreeing to allow the purchaser $1.00 for the empty barrels, 
f. o. b. their railroad station. This would make their oil cost 
them 13 cts. bulk, whereas our tank wagon price on Fire Proof 
is 14^ cts. If the Red C Oil representative goes over his 
usual route, he will visit Greenville, Pelzer, Laurens, Clinton, 
Anderson, Honeapath, Seneca, Walhalla and Westminster." 
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C. T. Collings to Agent : 

" I received late yesterday afternoon your telegram in 
regard to the Eed C Oil Co. representative being at Union, 
S. C, trying to make up a carload of oil at 15 cts. per gallon 
in barrels delivered. I immediately wired you to lower all of 
your South Carolina points | ct. per gallon on refined oil." 

Agent to agent : 

" When the Eed C representative was here he didn't com- 
plete the car, as Mr. Bohler reduced our price } ct. per 
gals. * * * So he split the ear between Anderson, Iva, 
Lowndesville and Belton, S. C. * * * at the following 
prices : Anderson, 15 cts. ; Iva, 15| cts. ; Lowndesville, 16|- 
cts. and Belton, 15^ cts., less 11.00 back for empty." 

5. No Competitor's Business Desteoyed. 

All the competitors concerned in the foregoing instances of 
alleged local price cutting were the Eed C Oil Co., Crew- 
Levick Oil Co., Eichmond Oil Co., National Oil Co., Cooper 
Bros., Hisgen Bros. Oil Co., Pure Oil Co., Cornplanter Eefin- 
ing Co., Columbia Eefining Co., Commercial Oil Co., Dixie Oil 
Co.. Southeastern Oil Co., G. T. Wofford Oil Co., Terre Haute 
Oil Co,, and H. 0. Boardman. Of these, all but the Com- 
mercial Oil Co., the Dixie Oil Co., and the Southeastern Oil 
Co, have continued and grown and prospered. The three 
companies named as exceptions were not driven out of busi- 
ness, nor was their business destroyed. They were purchased 
by the Standard. When the Southeastern Oil Co. was pur- 
chased, there had not even been a local reduction in the Stand- 
ard's price (a). The Dixie Oil Co., so far as anything is shown 
about it in the record, was organized by the F. P. Shotter Co. 
to drive the Standard out of the Naval Stores trade, and when 
it accomplished this, it sold the business (b). The Commercial 
Oil Co., after being in business five years at Atlanta was selling 
oil at 6^ cts., while the Standard's price was 8 cts. during the 
year prior to its purchase (c). It looks more like a case of 
forcing the Standard to purchase its business than being forced 
by the Standard to sell. 



(a) Summary, pp. 320-324 ; Record, vol. 12, pp. 907-908. 
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Point One. 

The defendants have not monopolized or attempted 
to monopolize any part of trade by local price cutting, 
nor have they evidenced a purpose to monopolize 
trade by that means. 

1. The instances of alleged local "price cutting referred, to in 
the proofs are not relevant to show actual or attempted mono- 
polisation of any part of trade or a purpose to monopolize 
trade. 

It never was intended by the Act of 1890 to condemn 
efforts of every kind made by a person or conbination of 
persons to secure trade to tbe exclusion of others. If such 
were the intention of the statute, all competition and even all 
business under it must cease. 

" It is admitted that the practice of the defendants 
was not only an attempt, but a successful attempt, to 
monopolize a part of this commerce. But is every at- 
tempt to monopolize any part of interstate commerce 
made unlawful and punishable by section 2 of the Act 
of July 2, 1890, C. 647 ? * * * If so, no Interstate 
Commerce has ever been lawfully transacted since that 
Act became a law, because every sale and every trans- 
portation of an article which is the subject of interstate 
commerce is a successful attempt to monopolize that 
part of this commerce which concerns that sale or trans- 
action. An attempt by each competitor to monopolize 
a part of interstate commerce is the very root of all 
competition therein. Eradicate it, and competition neces- 
sarily ceases — dies. Every person engaged in interstate 
commerce necessarily attempts to draw to himself, and to 
exclude others from, a part of that trade ; and, if he 
may not do this, he may not compete with his rivals ; 
all other persons and corporations must cease to secure 
for themselves any part of the commerce among States, 
and some single corporation or person must be per- 
mitted to receive and control it all in one huge mon- 
opoly." {Whitiuell V. Continental Tobacco Go., 125 Fed. 
Rep., 462.) 

" According to popular speech every concern mon- 
opolizes whatever business it does, and if that business 
is trade between two States, it monopolizes a part of 
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the trade among tlie States. Of course tlie statute does 
not forbid that. It does not mean that all business 
must cease." (Mr. Justice Holmes in Northern Securi- 
ties Co. V. O. S., 193 V. S.,p. Ji.06.) 

The prohibition of the statute does not extend to the ex- 
clusion or attempted exclusion of competitors from trade 
unless such exclusion is sought by interference with the exer- 
cise by the competitior, or by the customer, of some superior 
right of his, or of his equal right to be left free to trade 
according to the dictates of his will in so far as such freedom 
is not in conflict with the right of every other person to do 
the same. What the proof of any so-called unfair method of 
competition alleged to have been practiced " in furtherance ' 
(Petition, p. 173) of a conspiracy or attempt to " monopolize " 
or " restrain " trade must tend to show, if it is to be consid- 
ered of any evidential value in support of this allegation, is, 
interference with the exercise by competitors or by custom- 
ers of such rights. (U. S. v. Joint Traffic Ass'n., 171 U. S. 
507, 568 ; Hopkins v. U. S., 171 U. S. 578, 592 ; Anderson v. 
U. S., 171 U. S. 604, 616 ; Addyston Pipe & Steel Co. v. U. S., 
175 U. S. 211, 245 ; Allgeyer v. Louisiania, 165 U. S. 578, 
589 ; Butchers' Union Co. v. Crescent City, etc., Co., Ill U. 
S. 746, 755 ; In re Greene, 52 Fed. Rep. 104 ; Whitwell v. 
Continental Tobacco Co., 125 Fed. Eep. 454, 458 ; In re Corn- 
ing, 51 Fed Rep. 205 ; In re Terrell, 51 Fed. Rep. 213 ; Mogul 
S. S. Co. V. McGregor, 23 Law Rep. Q. B. Uiv., 598 App. Cas. 
(1892) 25 ; Carrington v. Taylor, 6 Man. & G. 205 ; Keeble v. 
Hickeringill, 11 East 574 ; Garret v. Taylor, Cro. Jac. 567 ; 
Lumley v. Gye, 2 E. & B. 216.) 

This much at least follows from the foregoing authorities : 
that a given method of competition other than a contractual 
restraint of trade cannot be evidence of an attempt to monop- 
lize any part of trade, or of a general purpose to monopolize 
trade, where the method is lawful per se and the immediate 
purpose in employing it and the end in itself is to hold or in- 
crease the trade of the person or combination of persons by 
whom it is employed. 

In fixing different prices for sales of the same commodities 
in different localities or to different persons a trader is using 
one of the important instruments of competition, and the free- 
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dom to do this for the purpose of holding or increasing his 
trade is one of the equal rights which all traders enjoy and 
which this statute cannot have been intended to impair. 

In Whiiwell v. Continental Tobacco Co. (supra), the prin- 
cipal defendant was a tobacco company which owned and con- 
trolled most of the leading brands of plug and chewing tobacco 
in the United States and fixed the market prices thereof. It 
was the practice of this defendant to allot to intending pur- 
chasers goods at prices so high as to be unprofitable and 
to rebate to the purchaser from the price an amount that 
would make the price profitable to him provided such pur- 
chaser refrained while handling these goods from dealing in 
similar goods made by independent competing manufacturers. 
In holding that this practice did not constitute a violation of 
the Anti-Trust Act, the Court said : 

" The acts of the defendants which are alleged by 
the complaiDt in this action to constitute an unlawful 
restraint upon interstate commerce are nothing more 
than the lawful exercise of these unquestioned rights 
which are indispensable to the existence of competition 
or to the conduct of trade. * * * They had the 
right to select their customers, to sell and to refuse to 
sell to whomsoever they chose and to fix different prices 
for sales of the same commodities to different persons. 
In the exercise of this right they selected those persons 
who would refrain from handling the goods of their 
competitors as their customers, by selling their products 
to them at lower prices than they offered them to 
others. There was nothing in this selection, or in the 
means employed to effect it, that was either illegal or 
immoral. It had no necessary effect to directly and 
substantially restrict free competition in any of the 
products of tobacco, and it did not unlawfully restrain 
interstate commerce, because it in no way restricted the 
rights of the competitors of the tobacco company to fix 
the price of their goods and the terms of their sales of 
similar products according to the dictates of their re- 
spective wills." 
And see : 

In re Greene, 62 Fed. Eep., 104. 

In re Terrell, 51 Fed. Eep., 213. 

In re Corning, 51 Fed. Rep., 205. 

Possible local price reductions, as methods of competition, 
may be classified as, (1) local reductions in price where the 
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price as reduced, whether or not it is a cut price, leaves the 
trade on a profitable basis; (2) local reductions in price 
where the trade with the price as reduced is on an unprofitable 
basis, but where the reductions in question are made to meet 
prices initiated by the competitor in that locality ; (3) reduc- 
tions in price to an unprofitable basis where the reduction in 
question is a cut price and is persisted in long enough to ex- 
clude the competitor from doing business in the locality where 
the reduction is made ; (4) reductions in price which are cut 
prices to an unprofitable basis made in all localities where a 
particular competitor is engaged in business and persisted in 
long enough to drive that competitor entirely out of the 
business. 

The evidence in this case does not establish any instance 
of local reductions in price by the defendants classified above 
as numbers (3) and (4) respectively. It does not even estab- 
lish any number of local reductions in the defendants' price 
classified above as number (1), in so far as that classification 
includes cut prices ; the proof being that local reductions in 
the defendants' price were not cut prices, but were substanti- 
ally uniformly made to meet cut prices initiated by the com- 
petitor. It is obvious, however, that local reductions in price 
which leave the market on a profitable basis, whether such re- 
ductions are cuts in the price or not, can only be construed, in 
the absence of other evidence to the contrary, as made to hold 
or increase the trade of the person by whom the reduction is 
made while leaving others free to do the same. They involve, 
therefore, nothing more than competition within the limits of 
that freedom to trade which is open to the defendants equally 
with all other persons. 

Nor can it be doubted that reductions in price classified 
above as number (2) are similarly legitimate. There is noth- 
ing illegal in selling at an unremunerative price, nor is such a 
practice in conflict with the rights of others to be free to trade, 
unless its immediate object renders it so. Keductions in price 
to meet the prices of competitors can only be made to hold 
trade or a share of the trade already possessed, and also pos- 
sibly to regain trade or some of the trade lost on account of 
the cut in price to meet which the reduction is made. 
An instance of such a reduction, shown in the record 
and hereinbefore referred to, occurred at Springfield, 
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Mass., in 1904 and 1905. The Standard's price at 
Springfield in February, 1904, was 11 cts. a gallon and 
its margin of profit 1.37 cts. On February 20, 1904, Hisgen 
Bros, began a business of wholesaling oil there, making its 
sales at 10^ cts. a gallon ; the Standard, after losing con- 
siderable trade on account of this cut in price, reduced its 
price to 10^ cts., thereby reducing its margin of profit to .87 ; 
thereafter the Standard's price at Springfield declined grad- 
ually until it reached 7 cts. in 1905, such decline being partly, 
namely to the extent of 2|- cts., due to a general decline in 
price corresponding with a decline in the cost of oil, and 
partly, namely to the extent of 2 cts., due to following down 
cut prices initiated by Hisgen Bros. In the latter part of 
1904 and during part of 1905 this decline in the Standard's 
price netted a marginal loss amounting at one time to as much 
as .88 a gallon. In the latter part of 1905, upon information 
that Hisgen Bros, had stopped cutting prices, the Standard's 
price was advanced to a profitable basis. During 1904 Hisgen 
Bros, did 21% of the oil business at Springfield, and increased 
this percentage to 30% in 1905 (Petitioner's exhibit 635 ; 
Summary, p. 85). 

The foregoing is typical of all instances where local re- 
ductions have been made by the Standard to a point below the 
marketing cost. If it is indicative of a purpose on the part of 
the defendants to monopolize trade, then competition in any 
locality under such circumstances must cease and all trade be 
handed over to the latest comer who is willing to take it at an 
unremunerative price. 

As already stated, the evidence in this case does not estab- 
lish any instance of local price reductions of the kind classified 
above as numbers (3) and (4). It is interesting to observe, 
however, the light in which underselling a competitor for the 
purpose of excluding him from the trade in any locality was 
viewed by the Court in the case of Mogul S. S. Co. v. 
McGregor, L. E. 23 Q. B. D. 598, affirmed in the House of 
Lords, App. Cas. 25. In that case the plaintiff, who was a ship 
owner, excluded from an association of ship owners, sent ships 
to a loading port to obtain cargoes. The associated owners there- 
upon sent ships there for the express purpose of underbidding 
the plaintiff, and thereby reduced freights at that port so low 
that the plaintiff was obliged to carry at unremunerative rates. 
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Held, that since the acts of the associated owners were done 
with the ultimate object of protecting and extending their 
trade and increasing their profits, and since they had not em- 
ployed unlawful means, the plaintiff had no cause of action. 
Lord Chief Justice Bowen, considering the question of under- 
selling a competitor to the extent of selling at a loss, said (23 
Q. B. D. p. 615) : 

" But we were told that competition ceases to be the 
lawful exercise of trade, and so to be a lawful excuse 
for what will harm another, if carried to a length which 
is not fair or reasonable. The offering of reduced rates 
by the defendants in the present case, is said to have 
been ' unfair '. This seems to assume that, apart 
from fraud, intimidation, molestation or obstruction, of 
some other personal right in rem or in personam, there 
is some natural standard of ' fairness ' or ' reasona- 
bleness ' (to be determined by the internal conscious- 
ness of judges and juries) beyond which competition 
ought not in law to go. There seems to be no author- 
ity, and I think, with submission, that there is no suffi- 
cient reason for such a proposition. It would impose a 
novel fetter upon trade. The defendants, we are told 
by the plaintiffs' counsel, might lawfully lower rates 
provided they did not lower them beyond a ' fair 
freight ', whatever that may mean. But where is it 
established that there is any such restriction upon 
commerce ? And what is to be the definition of ' fair 
freight ' ? It is said that it ought to be a normal rate of 
freight, such as is reasonably remunerative to the ship- 
owner. But over what period of time is the average of 
this reasonable remunerativeness to be calculated ? All 
commercial men with capital are acquainted with the 
ordinary expedient of showing one year a crop of ap- 
parently unfruitful prices, in order by driving competi- 
tion away to reap a fuller harvest of profit in the future ; 
and until the present argument at the bar it may be 
doubted whether shipowners or merchants were ever 
deemed to be bound by law to conform to some imagi- 
nary ' normal ' standard of freights or prices, or that 
Law Courts had a right to say to them in respect of 
their competitive tariffs, ' Thus far shalt thou go and no 
further.' To attempt to limit English competition in 
this way would probably be as hopeless an endeavor as 
the experiment of King Canute. But on ordinary prin- 
ciples of law no such fetter on freedom of trade can in 
my opinion be warranted." 
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2. The instances of alleged local price cutting referred to in 
the 'proofs, were they all relevant, would still he utterly inade- 
quate to show a purpose on the part of the defendants to monopo- 
lize trade by this means. 

Even if all the instances of alleged local price cutting re- 
ferred to in the testimony had been shown to be such and had 
been connected with a purpose and effect that would make 
them relevant on a question of monopolizing trade, yet their 
infrequency in the vast field over which the defendants' trade 
extends would render them exceptions to prove the rule enunci- 
ated in the evidence of the defendants' general policy on this 
snbject. A general purpose on the part of the defendants to 
monopolize trade cannot be shown by occasional episodes. It 
must be looked for in the defendants' conduct viewed as a 
whole. 

In the very recent case of U. S. v. American Tobacco Co., (164 
Fed. Eep. 700) decided in the United States Circuit Court for 
the Southern District of New Yoi-k, about one half of all the 
Government's evidence related to the subject of alleged unfair 
methods of competition, and was introduced to support the 
charge of monopoly. The Court dismissed this testimony from 
consideration upon the ground that the instances of coercion 
established by the evidence did not suflSce to show a general 
policy. 

Judge Wabd said : 

" The purposes of the defendants should not be made 
to depend upon occasional illegal or oppressive acts or 
letters, but must be collected from their conduct as a 
whole. A perusal of the record satisfies me that their 
purposes and conduct were not illegal or oppressive, 
but that they strove, as every business man strives, to 
increase their business, and that their great success is a 
natural growth, resulting from industry, intelligence and 
economy, doubtless largely helped by the volume of 
business done and the great capital at command." 

Judge NoYES said : 

" It may be that now in applying the Second Section 
of the statute, performance as well as power of perform- 
ance should be considered — that the elements of op- 
pression and coercion should be shown to exist to estab- 
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lish an -unlawful monopoly. And, if these elements are 
to be considered, they are not sufficiently presented 
upon this record. It is not shown that the defendants 
have reduced prices to growers, or that they have raised 
prices to consumers. The instances of coercion which 
are shown appear rather as incidental to the develop- 
ment of a great business than as indicative of a policy 
of oppression." 

How inconsiderable the instances of alleged local prica 
cutting referred to in the testimony are, may be judged from 
one comparison. The Standard of Ohio is engaged in the 
business of selling oil by tank wagon in 3,400 towns in Ohio 
(Record, vol. 13, p. 1536). It has as competitors 40 refineries 
which are also engaged in marketing oil, 50 oil jobbers, and 
about 240 wholesale houses handling oil or other products of 
petroleum (Record, vol. 13, p. 1536 ; Defendants' Exhibit 103). 
Officers of a number of these competitors were subpoenaed by 
the Government for the hearing in this case at Cleveland. 
One only of these expected witnesses was actually called to 
testify. That one was 0. J. Castle of the Columbia Oil Co. 
He referred to just two instances, already considered, of al- 
leged local price cutting on the part of the Standard, one at 
Cleveland and one at Lorain, and his testimony as to even 
these instances was conclusively disproved. 



Point Two. 

The policy of the defendants on the subject of local 
prices in relation to competition negatives the exist- 
ence of a general plan to monopolize trade by manip- 
ulating prices over an extensive area. 

Elsewhere in this brief under the general head of " Prices " 
is to be found a consideration of the question whether a gen- 
eral plan on the part of the defendants to monopolize trade 
by manipulating prices can be inferred from the variations 
in prices and margins of profit in different localities 
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throughout the United States as shown in the peti- 
tioner's price exhibits. It is pertinent to observe here, 
however, that the existence of such a general 
plan is negatived by the positive evidence in the case of the 
general policy of the Standard Oil Co. on the subject of local 
prices in relation to competition. 

It is satisfactorily shown that the general practice of the 
defendants is to reduce their prices locally only where neces- 
sary to meet the prices of competitors. The manipulation of 
prices over a large area with intent to restrict competition 
must involve initiating local reductions in price. To refrain 
from meeting the prices of competitors by making local reduc- 
tions would not foster competition. It would, on the con- 
trary, restrict competition by eliminating one competitor, the 
defendants themselves, from the particular localities where 
declines in price occur. 

It may also be observed that there is no suggestion in the 
proofs of any co-operation on the subject of local reductions 
in price, or of variations in prices, between the various Stand- 
ard Oil Companies. For all that appears in the evidence 
every local reduction and all prices fixed by these companies 
respectively for sales of oil in the territory in which they re- 
spectively conduct their business would have been exactly the 
same had they been operating under separate ownerships. 
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III. 
REPORTS OF COMPETITORS' SHIPMENTS. 

Pleadings. 

Petition, XXIV, p. 176 : In substance, that defendants 
have conspired and agreed with various railroads, railroad em- 
ployees, and others, to secure and have secured from them full 
reports of shipments of oil by competitors over various rail- 
roads, showing amount of shipment, the route, names of con- 
signor and consignee, destination, etc., and that by means of 
such reports, the defendants' representatives at points of 
destination were notified of the shipments in advance of their 
arrival and frequently an effort was made to secure a counter- 
mand of the order, and, failing in that or in inducing the 
consignee to become thereafter exclusively a patron of the de- 
fendants, the price at such point was in many cases reduced to 
a ruinous figure and as soon as such competition was by these 
means destroyed or driven out the price at such point was 
advanced. 

Answer, XIX, p. 58 : In substance, denies, except that the 
Standard Oil Co. of New Jersey has obtained in proper and 
legitimate ways information as to movements of petroleum and 
its products over some of the railroads of the United States, 
and has used such information legitimately in its business. 

Facts. 

(a) General Conclusion from the Evidence. 
There is no evidence of any description that the defend- 
ants or any of them have conspired or agreed with any rail- 
road to secure, or have secured from any railroad, reports or 
information of competitive shipments over any railroad, and 
the allegation of the bill to that effect may be dismissed from 
the case. 

It is fully conceded and asserted and the facts show that 
the various marketing departments of the Standard Oil com- 
panies have obtained information of the shipments by com- 
petitors of refined oil and other products of petroleum over 
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railroads in proper and legitimate ways, namely, througli their 
agents and employees in the field coming in contact with the 
trade to whom the shipments were made and observing the 
shipments at railroad stations in the course of their regular 
business at such stations. It further appears that statistics 
of such information have been kept by the defendants and that 
it has been usual to send lists of competitive shipments to the 
local agent of the defendants in the territory to which the 
shipments were made, with a request for information from him 
as to why he is not selling that trade. 

It is probably true that here and there a local agent of 
some of the Standard companies prior to 1899, and, in the 
case of one agent of the Standard of Kentucky, as late as July 
1900, has gotten information of competitive shipments from 
some minor employee of a railroad, paying him inconsiderable 
sums of money therefor. This, however, has not been a gen- 
eral practice nor has it been countenanced by the general 
officers of any Standard company. 

It is also probably true that from time to time some over- 
zealous salesman or even a local agent of Standard Oil com- 
panies has induced the merchant to countermand an order 
for competitive oil and to buy from him instead. When this 
has been done, it has been contrary to the express instruc 
tions of the Company, and if discovered has been treated as 
an offense. A single instance of this appears in the evidence. 

It is not the fact that failing in inducing the consignee of 
a competitive shipment to countermand his order or to become 
thereafter exclusively a patron of the defendants, the Stand- 
ard's price at the point of destination of the shipment has 
been reduced to a ruinous figure until the competitor was 
driven out. There is no evidence whatever to establish the 
allegation of the bill to that effect. 

(b) Method of Obtaining Information of Competi- 
tors' Shipments. 

The authorized method by which the defendants have ob- 
tained information of shipments of petroleum products by 
competitors is through their local agents, salesmen, commis- 
sion men, tank wagon drivers and draymen, who were in- 
structed to note and report all such shipments which came 
under their observation, or which they learned of from the 
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trade. (Testimony of W. P. Cutler, Summary, p. 415 ; Eecord, 
vol. 2, pp. 846-847, 857-858). James Donald (Summary, p. 
57 ; Becord, vol. 2, pp. 820-826). L. J. Drake (Summary, p. 
293 ; Eecord, vol. 2, pp. 751-752). F. B. Squire, pp. 227-230 ; 
Eecord, vol. 13, pp. 1515, 1546, 1547). Wm. E. King (Sum- 
mary, p. 171 ; Eecord, vol. 3, pp. 1502-1506) and E. E. Lash- 
ley (Summary, p. 336; Eecord, vol. 12, pp. 1015-1017). 

The salesmen of the Standard are continually traveling on 
the railroads. Its local agents, commission men and drivers 
go many times a day to the stations in the ordinary course of 
their business, and both the incoming and the outgoing ship- 
ments of competitors are continually under their observation. 
(Summary, pp. 415, 57 ; Eecord, vol. 2, pp. 858, 820-826). 
These men were supposed to report what they saw at the rail- 
way stations, as well as what they learned from the trade to 
whom the shipments were made, and as the reports came in 
from points of shipment, of transit, of destination and of de- 
livery, they corrected each other, and the system furnished a 
fairly comprehensive estimate of the business of competitors 
as a whole. (Eecord, vol. 2, p. 828). 

On cross-examination of the above witnesses, attempts 
were made by Government's counsel to show that, because the 
reports received of competitors' shipments, sometimes gave 
the car numbers, or dates of shipments as well as the 
name of the shipper and consignee, the information must have 
been obtained from railroad employees. But it appears that 
no such inference can be drawn. 

Cross-examination of L. J. Drake, vol. 13, pp. 1094, 1095 : 

Q. Don't "you know that except the consignor, no one 
would have that information except the railroad officer or the 
railroad clerks ? A. I do not know any such thing. 

Q. Who else would have it ? A. It is very easy to get 
that information. 

Q. How ? A. From the cars, if they wanted to. The cars 
are all tagged. 

Q. Didn't you testify before the examiner that less than 
carload lots were not tagged? A. Well, the barrels are 
tagged. 

Q. The barrels are in the car, are they not ? A. Yes. 
They could see them in the car or on the platform, I pre- 
sume ; but the cars are tagged from the consignor to the con- 
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signee, the number of the car, and the car contents. It is 
very easy. 

Q. Full carload lots ? A. Yes. 

Q. But less than carloads are not tagged, are they ? A. 
The barrels are tagged. * * * 95% of the business from 
the refineries, and I -will say more than that, goes in carloads, 
not in less than carloads. 

Q. Your competitors' ? A. Yes, sir ; our competitors'. 

Q. 95% of theirs does not go in carloads, does it ? A. I 
beg your pardon, but it does. 

Q. How do you know that their cars are tagged with the 
name of the consignor and the consgnee ? A. Because I have 
seen them. 

Q. Did you ever see one ? A. Oh, a great many of them, 
Mr. Kellogg, a great many of them. 

Q. Then you would have to have a man watching around the 
stations to get you that information? A. Not necessary to 
do that. 

Q. How could you get it in any other way ? A. We have 
men driving there every day, a dozen times a day. They could 
see what was going on there. 

Q. They would have to watch the car shipments, would 
they not, out of that station ? A. They might watch the car 
shipments. They would see a carload of oil. They are pretty 
energetic, looking after shipments of oil. 

Cross-examination of F. B. Squire, vol. 13, p. 1547 : 

Q. Where did you expect your local agent to get the car 
initials and the car numbers ? A. On the car. 

Q. I mean of your competitors' shipments? A. On the 
car. 

Q. To go down to the station and look around and find it ? 
A. Oh, I didn't say so. 

Q. Well, how would he get it ? A. If he saw it, in a legiti- 
mate way, he would have a perfect right — 

Q. What would you call a legitimate way to see it ? A. If 
he was going by a station and saw a carload of oil he would 
have a perfect right to report that and give the car number. 

Q. But he wasn't to go in and walk around the tracks and 
hunt it up ? A. We never gave any such instructions. 

P. 1548 : 
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Q. How did you expect, then, to find out the kind of oil ? 
A. The brand always designates that. 

Q. On the barrel ? A. Yes, sir. 

Q. How ? Were they to go and hunt up the barrels in the 
cars. A. I didn't say so. 

Q. How do you think they would find it ? A. In a very 
natural way. When they see a barrel they see the brand. 

Q. But how would they happen to see the barrel ? A. The 
barrel is not hid. 

Q. Were they to go and find out in the stations ? A. No, 
sir. 

Q. They were not ? A. No, sir. 

Q. Where were they to find out ? A. Any place that they 
might see it in an ordinary way. 

Q. Just happen to see it ? A. In an ordinary way. 

Q. What would you call an ordinary way ? A. In the 
natural conduct of their business. 

Q. Well, what is the natural conduct of their business ? A. 
Daily visiting the stations and their customers. 

There appear upon the record several isolated instances 
where local agents of the Standard have obtained information 
of competitive shipments from minor railroad employees. 
These instances related to a period prior to 1899, except in 
the case of M. Maxon, a local agent in the employ of the 
Standard of Kentucky, who appears to have had an ar- 
rangement with a railroad station agent for this sort of 
information as late as July, 1900 (a). When such an arrange- 
ment was discovered by an oflScer of any Standard com- 
pany, it was stopped. Thus, in 1896, L. J. Drake, who 
was then general manager of the sales department of the 
Standard of Indiana, a company which does one-third of the 
marketing business done by all the Standard Oil companies, 
heard in a round-about way that George C. Mayer, local agent 
of that company at Kansas City, was allowing E. M. Wilhoit, 
agent at Topeka, Kansas, money for information from railroad 
employees. He immediately wrote to Mayer that if it was 
being done, it was contrary to instructions and must be 



(a) Summary, p. 340 ; Record, vol. 30, p. 476, Petitioner's exhibits, 859, 
860, 862-897. 
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stopped (a). G. J. Castle, who was in the employ of the Standard 
of Ohio from 1885 to 1900, could not testify that he knew of 
any general practice on the part of that Company of getting re- 
ports of competitors' shipments from railroad men (b). He 
specified three instances where it had been done, all of which 
instances were subsequently disproved by the testimony of 
witnesses called on defense. 

(c) Use Made of Information of Conxpetitors' Ship- 
ments. 

All of this information is used by the Standard for general 
statistical purposes. Part of it is used by the marketing 
departments in their business of selling oil. The use made of 
it by the marketing departments has consisted in sending a 
memorandum of competitive shipments to the local agent of 
the Standard in the territory into which such shipments were 
made, with a request for information from him why he was not 
selling that trade. 

Edward C. Armstrong, who, while in the employ of the 
Standard of New Jersey at Baltimore in 1903, collected from 
the files in the statistical department of that Company what 
he testified was a complete set of its forms and records relat- 
ing to competitive shipments, identified among others the 
form in use for sending information of the shipments to the 
agent in the field and the instructions to him in connection 
therewith. It is Petitioner's Exhibit 738, and is as follows : 

" Baltimoee, Md., Nov. 7, 1903. 

No. 1105 

Me. I. G. West, 

Deae Sir : — We advise the following shipments of outside 
oil in your field. Please return this report promptly advising 
under head of remarks why we are not selling this trade. 

Me. J. L. MiNETEEE. 

F. A. Hancock Field. 

(Here follows list of shipments) " 



{(L) Summary, pp. 296, 397, Record, vol. 13, pp. 1088-1089. 
(b) Summary, p. 225; Reeord, vol. 6, pp. 3031-3033. 
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F. B. Squire, vice president of the Standard of Ohio, 
in charge of its marketing business, referring to the use made 
of this information by his Company, testified, vol. 13, p. 1515 : 

" It was also used by the main station for reporting to 
the managers the information which had been given to the 
main station by the local people, with the expectation that the 
manager who was responsible to the main station for the 
business would investigate and find out whether the business 
had been lost through any negligence on the part of the local 
people or the salesmen, such as poor service, false represen- 
tations, in fact anything that might have created an ill feeling 
on the part of the customer of suflScient importance to war- 
rant him to make a change. It was expected that the man re- 
sponsible for the business would make a personal investiga- 
tion and report back to the main office what he found, so that 
if any injustice had been done it would be corrected and the 
customer regained." 

L. J. Drake, in charge of the marketing business of the 
Standard of Indiana, vol. 13, p. 1096 : 

" Q. Now, what use would you have for that informa- 
tion ? A. I would notify the man in our field that the com- 
petitors were shipping stufi' into his field ; would it not be 
best for him to get after the business a little sharper and see 
if we could not hold a little better and larger percentage of the 
business. It is a business proposition. 

Q. And he would be notified frequently before the ship- 
ment got there from Pennsylvania ? A. Well, seldom, if ever, 
before it would get there. 

Q. Occasionally? A. It might possibly; yes, I should 
hope so. 

Q. And he was expected to get after that trade, and see if 
he could stop it ? A. Get after that trade and see if 
he could not sell the people the oil, and get the business our- 
selves direct. We are in the oil business. 

Q. Get the orders countermanded ? A. No ; we did not 
countermand any orders." 
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(d) Securing the Countermand of Competitors' Or- 
ders By Means of Information of Competitive Ship- 
ments. 

The Standard of Indiana is the only Standard Oil company 
against which there is any evidence of using information of 
competitive shipments to secure the countermand of competi- 
tors' orders. W. N. Davis, local manager for the Consoli- 
dated Tank Line Co. at Kansas City until 1888, when he was 
discharged, testified for the Government that prior to that 
time he was accustomed to notify his salesmen of competitors' 
shipments, and instructed them to have orders countermanded 
if possible. He could not name an instance where this had 
been done {a). Edw. P. Pratt, who succeeded Davis in 1890 and 
was discharged in 1892, gave evidence as to this period to the 
same effect. He also could not specify an instance. (Summary, 
p. 291 ; Eecord, vol. 2, pp. 958-960). 

W. B. Stewart, on the other hand, who was general man- 
ager of that territory from 1890- to 1898 and the man from 
whom Pratt got instructions, testified for the Government 
that he never knew of any attempts to have competitors' 
shipments countermanded (b), and L. J. Drake, manager over 
Pratt and Stewart, testified that no agent under him ever had 
authority from him to have orders countermanded, and that it 
was never done to his knowledge ; and, if done, was contrary to 
the express instructions of the Company. (Summary, pp. 295- 
297 ; Eecord, vol. 13, pp. 1067-1069, 1096.) 

It would be extraordinary if there were no cases in the 
operation of the business of all the Standard Oil companies 
where salesmen, having learned from the merchant that he 
had placed an order with a competitor for oil, induced the 
merchant to cancel the order and buy from them instead. 
Mr. C. T. Collings, vice-president of the Standard of Ken- 
tucky, on cross-examination, recalled one aggravated instance 
where a salesman named Holt and a substation agent named 
Rutherford, gave away oil to the purchasers of a carload of 
competitive oil in Tennessee to induce them to cancel their 
orders, and then falsified the report of oil in storage to con- 



(d) Summary, p. 291 ; Record, vol. 3, pp. 954-957. 
(h) Summary, p. 393 ; Record, vol. 3, pp. 993-995. 
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ceal from the general manager the fact that this had been 
done (a). He also testified that there were two or three sporadic 
cases of this sort, but that the salesmen were not permitted to 
do this and, when known, it was promptly denounced. (Sum- 
mary, p. 343 ; Record, vol. 12, pp. 956, 957.) 

E. L. Pauley (6), in charge of the Birmingham territory since 
1903, and R. E. Lashley, (c) in charge of the Peoria field prior 
to 1904, denied that orders were countermanded in those fields, 
and the evidence of R. T. Cooke, a former agent of the Standard 
of Kentucky, called on behalf of the Government, was to the 
same effect as to the Indianapolis field {d). R. E. Lashley tes- 
tified that he did not even receive information of competitive 
shipments into his territory (Record, vol. 12, p. 1015). 

Of course, to say that an order has been countermanded 
does not necessarily mean that the merchant has been induced 
to commit a breach of contract. In most cases the order is a 
unilateral offer which does not ripen into a contract until the 
oil is shipped or delivered to the purchaser, as the case 
may be. 

(e) Cutting Local Prices at Destination of Compe- 
titive Shipments. 

There is no evidence whatever in support of the allegation 
of the bill that the Standard's local prices have been reduced 
to a ruinous figure at points of destination of competitive 
shipments in cases where countermand of the orders could not 
be secured. All the instances of alleged local price cutting 
referred to in the record have already been discussed (ante, 
II. e). The only instance that even approaches such a case is 
the one in connection with the Red C Oil Co., hereinbefore 
considered, where that company attempted to " make up " car- 
loads of oil at certain towns in South Carolina by cutting the 
Standard's local price at such towns and the Standard under 
very special circumstances and in no way in connection with 
reports of shipments, reduced its price at such towns \ ct. to 



(a) Summary, pp. 342, 343 ; Record, vol. 12, pp. 947-950. 
(J) Summary, p. 339 ; Record, vol. 12, p. 846. 
fc) SLmmary, p. 836 ; Record, vol. 18, p. 1015. 
(cC) Summary, p. 337 ; Record, vol. 6, p. 2506. 



642 

meet the cut of 1 ct. in price offered by the competitor (See 
ante, II. e-4). 

(f) Cutting Prices to Consignees of Competitive 
Shipments to Secure Their Future Trade. 

1. Standard of New Jersey. 

In connection with the Baltimore Division of this Com- 
pany, the subject of price cutting as a method of competition 
practiced by the Standard was taken up on the defense through 
the testimony of the men by whom instructions on this sub- 
ject were received, and the policy of this Company was con- 
clusively shown by the evidence of these witnesses, agents and 
salesmen of the Standard covering the entire territory of the 
Baltimore Division for different periods from 1899 to date. 
The hearsay testimony of Metzel, Mahle, Fehsenfeld and 
Cooper, witnesses for the Government on the subject of follow- 
ing up information of competitive shipments with cut prices 
was overwhelmingly contradicted by these witnesses for the de- 
fendants, whose uniform testimony was that they were never 
instructed or permitted to vary from the uniform schedule of 
prices given to them from headquarters, or to cut a competitor's 
price, and that they never did so (a). The evidence 
of D. H. Farquharson is important on this subject. 
Called as a witness for the Government, and speaking for the 
entire Norfolk field of the Standard, of which he was manager 
from 1887 to 1900, he said that there was no method of follow- 
ing up information of competitive shipments on the part of the 
Standard in that field by cutting prices or other means that 
would not be used in the ordinary course of business conducted 
under his advice. (Summary, pp. 37, 38 ; Kecord, vol. 5, p. 
2209) 

On the other hand, the proof is that it is the competitor 
of the Standard in the territory covered by the Baltimore 
Division, who has practiced the method of securing business 
by cutting prices. Such is the testimony of these same wit- 
nesses for the defendants on this subject, and numerous 



(a) Summary, pp. 40^5 ; Record, vol. 13, pp. 1154, 1155, 1180,1191, 
J201, 1303, 1313, 1331, 1346, 1347, 1354, 1365, 1377, 1389, 1391, 1392, 1393, 
1395, 1401, 1421, 1425, 1438, 1488, 1444, 1447, 1449, 1470 and 1478J. 
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specific instances of cut prices made by the Eed C Oil Co., 
and its subsidiaries, the Columbia Oil Co. and the Richmond 
Oil Co., with which the witness Metzel (salesman for the Red 
C Oil Co. and the Columbia Oil Co.), and Mahle (manager of 
the Richmond Oil Co.), were connected, were introduced in 
evidence. The testimony of the witnesses for the defendants 
as to these cut prices was competent as to the prices of the 
Standard, and in most instances hearsay as to the prices of 
the competitor, but Fehsenfeld and Metzel, called for the Gov- 
ernment in rebuttal, took up each specific instance referred to 
by witnesses for the defendants that related to the Eed C Oil 
Co., or the Columbia Oil Co., and by their competent testi- 
mony as to their own prices, substantiated practically all the 
hearsay testimony of the defendants' witnesses as to the 
prices made by these two companies. Without denying the 
cutting of prices in any substantial number of instances, the 
witnesses, Fehsenfeld and Metzel, offered various explanations 
as to how and why the lower prices were made by them (Sum- 
mary, pp. 48-50). 

2. Standard of Indiana. 

The evidence against the Standard of Indiana on this sub- 
ject was that of W. N. Davis, Edward P. Pratt, E. M. Wilhoit, 
and Wm. A. Morgan (a) all discharged employees of the Com- 
pany, all contradicted by L. J. Drake (b) and all referring to a 
period prior to 1899, excepting Morgan, who was sub-agent at 
a little station at Sedalia, Mo., from 1899 to 1901. Morgan put 
in evidence written instructions to him on the subject, which 
gave him no authority to alter in any way his uniform 
schedule price (c). None of these witnesses could specify a 
single instance where a price had been cut. 

3. Standard of Kentucky. 

Richard T. Gooke, called on behalf of the Government, 
stated that while in the employ of the Standard of Kentucky, 
prior to 1903, he had reports of competitive shipments into 



(a) Summary, pp. 291-393 ; Record, vol. 2, pp. 953-958, 959-960 ; Record, 
vol. 3, pp. 1213-1220, 1255-1256, 1011-1014, 1017-1018. 

(*) Summary, pp. 395-297; Record, vol. 13, pp. 1067-1074; 1088-1090, 
1093-1096. 

(c) Summary, pp. 392, 293 ; Record, vol. 3, pp. 1011-1014). 
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the Indianapolis field, and that, in accordance with his in- 
structions, he sought that trade in the ordinary course of busi- 
ness, arguing economy, facility and convenience, but never 
cutting prices (a). E. L. Pauley, agent in charge of this Com- 
pany's Birmingham territory since 1903, denied that under him 
prices were ever cut to consignees of competitive shipments 
to secure their future trade (b). 

4. All Other Standard Companies. 

As far as all other Standard Oil companies are concerned 
there is no evidence whatever on the subject of cutting prices 
to the consignees of competitive shipments to secure their 
future trade. 



Point. 

It is assumed that there is no suggestion of a policy of 
coercion in the mere fact that the defendants have informed 
themselves of the business their competitors were doing 
through reports from their agents of competitors' shipments to 
the trade. If there have been any instances where this informa- 
tion was obtained for the defendants by illegitimate means, 
such instances to say the least were the exception and not the 
rule. There is no trace in the proofs of any system of obtain- 
ing such information otherwise than through the agents and 
employees of tbe Standard coming in contact with the trade or 
observing the actual shipments in transit. 

Having this information, obtained in a legitimate way, 
what use of it by the defendants would lay them open to the 
charge of unfair competition ? It is conceivable that a Standard 
salesman or local agent, baving notice that a shipment of a 
competitor was on the way to a designated merchant in his 
field, could go to the merchant and attempt to induce him 
to refuse to receive the oil when it arrived ; and, it may be 
assumed that he would be enabled to do this by reason 



(a) Summary, p. 387 ; Record, vol. 5, p. 3506. 

(J) Summary, pp. 328, 339 ; Record, vol. 12, pp. 845, 857, 858. 
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of the notice of the shipment sent to him in advance. It is a 
theory, however, and not a condition which here confronts us, 
and the difficulty with the theory is that the evidence 
does not show a single case where an order for oil 
from a competitor of the Standard has been countermanded by 
a merchant after the shipment of the oil was actually made. 
Such sporadic instances as there may have been of orders can- 
celled by reason of the unauthorized efforts of some agent of 
the Standard, occurred only where the order had not as yet 
been made irrevocable by shipment of the oil. Such orders 
might or might not be contracts before the shipment was made, 
according to whether or not they had been accepted (Passaic 
Print Works v. Ely &, Walker Dry Goods Co., 105 Fed. Eep., 
163); but, in any event, the agent's knowledge of the order 
before shipment could only be gained from the merchant him- 
self ; it could not be based on " reports of competitors' ship- 
ments." 

The evidence is that the actual use made by the defendants 
of information of competitors' shipments, so far as any com- 
petitive " method " is concerned, was to send lists of the ship- 
ments to the local agents into whose territory the shipments 
were made with a request for a report back as to why they 
were not selling that trade. 

An agent who knew his business would have no use for this 
formation ; he would know already all the purchasers of oil in 
his field, whether buying from him or from others, and if not 
buying from him, he would know why. The information was 
sent, not to aid a competent agent in making sales, but for pur- 
poses of supervision, in order that the general manager might 
know whether the local agents and salesmen were doing their 
duty by the trade, and if not, might see that they did do it. 

If there is any question of " unfairness " here, it lies be- 
tween employer and employee, and not between the defend- 
ants and their competitors or the public. 
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IV. 

OPERATION OF BOGUS INDEPENDENT 
COMPANIES. 

Pleadings. 

Petition, XXV, p. 178: In substance, that the defendants 
have operated bogus independent concerns as an unfair method 
of competition to secure custom from independents ; that said 
bogus concerns have been used to cut prices to the customers 
of the independents, thus enabling the Standard Oil companies 
to carry on a competitive warfare against said independents 
and cut prices without involving said companies directly, and 
without reducing prices on the larger part of their products 
sold in the same localities ; and that whenever such competi- 
tion has been thereby destroyed, the prices have thereupon 
been advanced by the defendants. That some of these bogus 
concerns were names assumed for the purpose of such unfair 
competition, and some were competitors purchased by the 
defendants who thereafter operated them, holding them out as 
independent and keeping the purchase secret. 

Answer, XX, p. 59 : In substance, denies. 

Facts. 

The facts on this subject appearing from the evidence will 
be considered here under the following heads : 

A. 'Wholesale Marketing Concerns Operated 
by the Defendants. 

(a) Purchased and Operated. 

1. Operated to get the benefit of the brands and 
ggood will purchased, and to turn over the business to 
the Standard to the best advantage. 

2. Operated to get the benefit of good will, and also 
to do a business of selling oil in barrels. 

3. The Dixie Oil Works. 

4. The Eepublic Oil Co. 
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(b) Orgranized or Purchased and Operated for 
Special Piirposes. 

1. The Eureka Oil Co. 

2. Ai^and EefiDing Co. 

3. Southern Oil Co. 

4. Eagle Oil Co. 

(c) General Statement. 

B. Retail Marketing Concerns Operated by 
tbie Defendants. 

(a) Can Peddling Departments. 

1. General Statement. 

2. Method of Operation. 

(b) Various Peddling Concerns. 

A. "Wholesale Marheting Concerns Operated 
by the Defendants. 

(a) Purchased and Operated. 

1. Operated to get the benefit of the brands and good 

WILL PUECHASED, AND TO TUEN OVEE THE BUSINESS TO THE 

Standard to the best advantage. 

The various Standard Oil companies have from time to time 
in the past purchased an inconsiderable number of small com- 
panies marketing oil to dealers which they continued to oper- 
ate for a time under the old name and the old organization. 
Nearly all of the wholesale marketing companies or firms 
whose business was thus purchased and operated come under 
the head of concerns operated merely for the purpose of get- 
ting the benefit of the brands and good will that went with 
the purchase and in order to turn over the business to the 
purchaser to the best advantage. 

The Standard of Kentucky T^uxchaseA and operated for this 
purpose eight such concerns, which were named by H. G. 
Westcott, president of the company, called as a witness on be- 
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lialf of the Government. These were White's Golden Lubri- 
cating Co., operated prior to 1902 ; Production Oil Co. prior to 
1895 ; C. P. "Wagner & Co., prior to 1904 ; Star. Oil Co., prior 
to 1905 ; Brooks Oil Co. ; Vincennes Oil Co.. 1901 ; Memphis 
Oil Co., prior to 1904 ; Dixie Oil Works, at New Orleans prior 
to 1900 (a). There is no evidence whatever that any unfair or 
coercive methods were used by the Standard to induce the pur- 
chase of any of these companies or in their subsequent opera- 
tion ; in fact, there is no evidence whatever on the subject of the 
method of operation of these companies. H. G. Westcott and 
C. T. Collings both testified as to the purpose of continuing 
them as separate organizations after the purchase. It appears 
that while operating them the Standard did not advertise its 
ownership, and as to two of them there is some evidence that 
precautions were taken against the Standard's ownership be- 
coming public, such as mailing reports to a postoffice box in- 
stead of openly to the Standard Oil Co. Mr. Westcott testi- 
fied that at the time it was thought that the purchaser could 
better secure the benefit of the brands and organization of tho 
purchased concerns by not disclosing the change in ownership. 
(Summary, pp. 344-345 ; Kecord, vol. 2, p. 727). 

The Standard of New York, as far as the evidence shows, 
purchased and operated five such marketing concerns prior to 
1906, namely, the Maverick Oil Co. of Boston, Funke Bros, 
of Brooklyn, The Liberty Oil Co. of Boston, The Merchants 
Refining Co. of Buffalo, and the Troy Oil Works. Mr. 
William E. King, in charge of the marketing business 
of the Standard of New York, a witness for the 
Government, named these concerns with the exception of 
the Troy Oil Works, stating as the reason for operating these 
concerns under their own names for a time after the purchase 
that, " If you do not run it for a while, you lose all the busi- 
ness ", whereas if you run it along for a while it becomes grad- 
ually identified with the Standard, which can then change the 
name (h). There is no evidence of any efforts to conceal the 
ownership of these concerns or as to the method of their opera- 
tion (c). The Government's witnesses as to the Troy Oil Works 



(a) Summary, pp. 344-345 ; Record, vol. 2, pp. 715-728. 
(6) Summary, pp. 173-175 ; Record, vol. 3, pp. 1506-1512. 
(c) Summary, pp. 174 ; Record, toI. 3, pp. 1513-1514. 
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were W.D. McMillan, manager of the Standard's Albany Division 
prior to 1903, and L. T. Messner, manager of the Tiona Oil 
Co. at Troy prior to 1906. The Troy Oil Works was an old, 
established marketing concern at Troy, whose manager, Mr. 
McKenzie, was an old resident and well known to the trade, 
and the name Troy Oil Works carried with it considerable' 
good will. It was purchased some time prior to 1903 and was 
operated until 1905 without advertising it as belonging to the 
Standard (a). There is no evidence of any unfair or coercive 
means used in connection with its purchase or in its sub- 
sequent operations. Mr. McMillan testified that the public 
knew the Standard owned it, and L. T. Messner testified that 
the Troy Oil Works and the Standard sold oil at the same 
prices at Troy. (Summary, pp. 174, 157 ; Eecord, vol. 20, pp. 
46-48, 58-54). 

The Atlantic Refining Co. purchased and operated for a 
time in the past two small wholesale marketing concerns, 
namely, Denlinger Bros. Oil Co. of Pittsburgh, and the Oak- 
dale Oil Works of Philadelphia. The only witness as to 
these was W. P. Cutler, agent over the marketing busi- 
ness of the Atlantic Eefining Co., whose evidence was that 
these two companies were not advertised by the Atlantic 
Eefining Co. one way or the other, and that it was a common 
thing among all merchandising businesses for merchants to 
buy out other concerns and continue to run the concern pur- 
chased under its old name in order to retain the customers 
and good will of the business. (Summary, pp. 416-417 ; Eec- 
ord, vol. 2, pp. 849-862, 856-857). 

2. Operated to get the benefit of good will and also to 
do a business of selling oil in barbels. 

Two marketing concerns purchased and operated by the 
Standard of Ohio come under this head, namely : The New 
American Oil Co., and the Toledo Oil Works. The witness for 
the Government as to these two purchases was C. J. Castle, 
who identified a number of letters from the manager of the 
New American Oil Co. to the manager of the Standard's re- 
fined oil department at Cleveland, relating to the operation of 



(a) Summary, p. 174, McMillan, Record, vol. 12, pp. 720-721. 
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that company while owned by the Standard. These letters are 
Petitioner's Exhibits 831-834, dated October, 1897. Castle's 
testimony was that the New American Oil Co., and the Toledo 
Oil Works were held out to the trade as independent. Mr. F. 
B. Squire testified that both of these companies were doing a 
profitable business in selling oil in barrels to the dealers at the 
time when they were purchased — about 1897, and that they were 
operated for a few years while owned by the Standard under 
the old names and under the management of their former 
owners, W. W. Stark and Carl T. Kirk ; that they were so 
operated for the purpose of getting the benefit of the good 
will attached to them, and also for the purpose of supplying 
through these companies the trade that perferred to buy oil in 
barrels, with the expectation of gradually converting this 
trade into tank wagon customers of the Standard ; that the 
two former owners. Stark and Kirk, did not fall in 
with this idea ; they were aggressive and attempted 
to extend their market at the expense of the tank 
wagon business, even cutting prices for that purpose, and for 
this reason the companies proved an injury to the Standard's 
business as a whole and were discontinued about 1901 (a). 
The ownership of the Standard in these concerns after the 
purchase was not advertised but it appears that no efforts 
were made to keep the ownership secret and that it was gen- 
erally known to the trade (Squire, Becord, vol. 13 ; pp. 1552- 
1553^ 1555). 

The Standard of Kentucky, in addition to the marketing 
concerns hereinbefore referred to, which it operated merely 
until it could take over the business to advantage, also car- 
ried on the People's Oil Co. at Atlanta, Ga. from 1898 to 1902, 
and the Alabama Oil Co. at Birmingham from 1902 to 1905. 
The Government's witness as to the People's Oil Co, was 
E. N. Wooten, and as to the Alabama Oil Co., G. T. Wofford. 
These companies were run without advertising the Standard's 
interest in them, and Wootten, who managed the People's Oil 
Co. for the Standard, stated that he addressed his reports to 
E. C. Kimball, P. O. Box 872, Cincinnati, O. Both witnesses 
testified that these companies while operated for the Standard 



(a) Summary, pp. 233-240 ; Record, vol. 18, pp. 1519-1522, 1522-1555. 
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sought to obtain trade which was prejudiced against the 
Standard, and also that they maintained the same prices 
as the Standard {n). Mr. CoUings on behalf of the de- 
fendants explained that the People's Oil Co. under its own 
name had built up a trade by extensive advertising on a cer- 
tain brand of goods that the trade demanded, and that one of 
the reasons for continuing the separate company was because 
the Standard wanted to get the benefit of those trade marks ; 
also that it was desirable to keep track of the success of the 
acquired company and that this wouid be impossible if it were 
merged in the Standard immediately after the purchase (6). 
E. L. Pauley, agent for the Standard at Birmingham, testified 
that the Alabama Oil Co. was doing a large business in selling 
oil in barrels at that place, and that there was practically no 
competition between that business and the Standard's tank 
wagon business there (Summary, pp. 348-349 ; Eecord, vol. 
12, pp. 843-845). 

3. Dixie Oil Works. 

The Dixie Oil Works, which was purchased from the F. P. 
Shotter Co., was operated under its own name and with a 
separate organization by the Standard of New Jersey in the 
Baltimore Division from 1902 to 1906, doing principally a 
barrel business, and selling to a small extent by tank wagon 
at some towns. The Government's witnesses who referred to 
this concern were Wm. H. Fehsenfeld, Charles H. Mahle, W. 
J. Metzel, H. L. Finlayson, and D. H. Farquharson 
(c). The competent evidence upon the subject of the 
prices at which the Dixie Oil Works sold oil is that its 
prices were the same as the prices of the Standard Oil Co. 
The testimony to this effect was that of Lemuel Wilmer, who is 
not now in the employ of the Standard, but was the salesman 
for the Dixie Oil Works through Maryland and Virginia, 
1902-1903, 1904-1905, and agent in charge of it at Eichmond, 
Va., 1903-1904 ; F. L. Hewitt, agent for the Dixie in Montgom- 
ery County, Md., the one field specifically referred to by the 



(a) Summaiy, pp. 345-346 ; Record, vol. 5, pp. 2099-3100, 2150-3152. 
(S) Summary, p. 347 ; Record, vol. 12, pp. 901-902. 
(c) Summary, pp. 116-118. 
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Government witnesses, Metzel and Fehsenfeld ; Bruce Eobinson, 
-who established the business of the Dixie Oil Works at Dur- 
ham, N. C; and V. Browne, agent for the Standard at Norfolk 
besides Firdayson and Farquharson, both witnesses for the 
Government (Summary, pp. 118-128 ; Record, vol. 13, pp, 
1238-1239, 1247, 1250, 1271-1276, 1329-1333, 1109-1111, 1153 
1344; Eecord, vol. 5, pp. 2279, 2219-2220). 

The Dixie Oil Works was operated first at Eichmond, Va 
beginning there in 1902 under the management of E. E, 
Hodgson. He testified that, when the Dixie began business 
at Eichmond under his management in 1902, the Standard had 
no other competitor in the sale of refined oil at that place, 
and that the same was true throughout the territory in 
which he subsequently traveled for the Dixie as a 
salesman (a). The ownership of the Dixie Oil Works 
by the Standard was not advertised or disclosed, and 
the salesmen and agents of the former were not advised of any 
relation between them (h), (c), {d). The salesman of the Dixie 
Oil Works, therefore, made the kind of representations to the 
trade, when they made any representations at all, that would 
follow from their ignorance. Lemuel Wilmer testified that 
when asked whether there was any connection between his 
Company and the Standard Oil Co., his reply was that there 
was none that he knew of (Record, vol. 13, p. 1277). 

There is no evidence of any deception practiced by the 
Dixie Oil Works as to the character or quality of the oil that 
it sold. On the contrary, such evidence as there is on the sub- 
ject is to the effect that it represented its oil to be Standard 
oil (Wilmer, Eecord, vol. 13, pp. 1259-1260). 

4. Eepublic Oil Company. 

The business of Scofield, Schurmer & Teagle, a large con- 
cern engaged in selling oil to dealers throughout various 
states, was purchased in 1901 by the Eepublic Oil Co., a cor- 
poration organized for that purpose by the Standard in 1901, 
under the laws of the State of Ohio. The Republic Oil Co. 



(o) Summary, p. 135 ; Record, vol. 18, pp. 1386-1387. 
(J) Wilmer, Record, vol. 13, pp. 1259, 1260, 1268, 1277 ; 
(c) Hewitt, Record, vol. 13, pp. 1834, 1335 ; 
rd) Robinson, Record, vol. 18 ; pp. 1141-1145. 
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operated as successor to Soofield, Schurmer & Teagle through- 
out the territory io which that firm formerly did business 
■until 1906, when it was liquidated (a). There is no 
evidence of any price cutting, or other alleged unfair 
method of competition, on the part of this company during 
its existence, except one instance at Kansas City in 1902, when 
for about two months there was a war between the Republic 
Oil Co. and the National Oil Co., a subsidiary of the National 
Refining Co. A. H. Gardner, manager of the National Oil 
Co., testified that he went out and ofi"ered to sell oil to any- 
body and everybody at ^ ct. less than any price the Republic 
Oil Co. would make, and several witnesses testified to pay- 
ments of rebates to customers by both of these companies dur- 
ing this period. The evidence was conflicting as to which 
started the trouble, but the National Oil Co. claimed to have 
fought the Republic to a standstill (Summary, pp. 420-421 ; 
Record, vol. 2, pp. 946-947 ; Record, vol. 3, p. 1151). 

It appears from the evidence that the fact that all the 
stock of the Republic Oil Co. was owned by the Standard was 
not communicated to the agents and employees of the former 
company, and that they were accustomed to represent to the 
trade in good faith that there was no connection between 
it and the Standard (6). It further appears that the firm 
of Scofield, Schurmer & Teagle, prior to 1901, made a 
specialty of high grade oils, its principal brand," Pala- 
eine ", being its name for a high grade Pennsylvania 
product ; that the purpose of the Standard in purchasing the 
equipment and good will of Scofield, Schurmer & Teagle was 
to hold, and if possible increase, this side of the business ; 
that to preserve the good will of the firm in its established 
brands after the purchase, it was deemed necessary that the 
business should be operated separately, and for this purpose 
the Republic Oil Co. was organized and AValter C. Teagle, a 
son of the Teagle of Scofield, Schurmer & Teagle, was re- 
tained as general manager and put in full charge, with the 
understanding that he should operate it as an entirely inde- 
pendent company ; that he retained practically all the former 



(a) Summary, p. 422 ; Record, vol. 2, pp. 754-755, 757 ; Record, vol. 13, 
jp. 1097-1098. 

(ft) Summary, pp. 422 426. 
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agents and employees of Scofield, Schurmer & Teagle and 
operated the business as independent, competing among 
others with the Standard of Indiana, and, of course, with the 
Waters-Pierce Oil Co. ; that the Eepublic Oil Co., pursuant 
to the purpose of its organization, made a specialty of sell- 
ing high grade oils under the old brands and gradually in- 
creased this side of the business, the sale of the ordinary 
grade of refined oil, which it purchased from the Standard of 
Indiana, being more or less incidental to its business and 
combined with sales of the higher priced products which it 
purchased from other refiners, because customers purchasing 
the latter would at the same time require the former (Sum- 
mary, pp. 424-426). 

M. Maxon, a witness for the Government, gave it as his 
opinion as to why the Republic Oil Co. was operated as in- 
dependent, that " there always was a certain class of trade, or 
a certain amount of trade, that was opposed to buying oils 
from the Standard Oil Co., and the Republic Oil Co. went into 
this territory with the object of securing that trade as an inde- 
pendent competitor of the regular Standard Oil Co. (Record, 
vol. 3, p. 1290). 

The opinion of E. M. Wilhoit, another witness for the Gov- 
ernment, on the contrary was (a) that the Republic Oil Co. 
was operated as independent to enable the Standard to sell 
high grade oils at high prices without invalidating its general 
argument to the trade that Standard oil is as good as any 
Pennsylvania product which others sell at higher prices. 

(b) Organized or Purchased and Operated for 
Special Purposes. 

The only Standard Oil company which had concerns com- 
ing under this head is the Standard of New Jersey in its Bal- 
timore Division. The concerns referred to were the Eureka 
Oil Co., 1897-1899; Argand Refining Co., 1898 ; Southern Oil 
Co., 1899-1900, and the Eagle Oil Co., 1901-1905. 

1. The Eureka Oil Co., 1897-1899. 

The Eureka Oil Co. was the name under which the Stand- 
ard operated at various towns an unincorporated organization 



(a) Record, vol. 3, pp. 1330-1331. 
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under the management of Louis Blaustein, who reported 
directly to the manager of the Standard's refined oil depart- 
ment at Baltimore. The evidence of Blaustein is that in 1897 
he was sent to Norfolk, Va., to investigate the conditions there 
in order to determine why the Standard's agent at that place 
■was not selling more oil. He reported certain defects and 
neglect in the local agent's conduct of the business and was 
instructed to operate at Norfolk under the name of Eureka Oil 
Co., with an equipment purchased from one Fivel at that 
place, for the express purpose of '■ waking up " the local agent 
and demonstrating whether or not more oil could be sold at 
Norfolk. 

It was generally known at Norfolk that the Eureka Oil Co. 
was part of the Standard. It adopted a name other than that 
of the Standard to operate under for the reason that the whole 
purpose of its going there required an organization separate 
from that of the Standard at that place, and it would not have 
been practicable to operate two separate organizations under 
the same name. The Eureka Oil Co. never sold oil at less 
than the Standard's price at Norfolk. 

From Norfolk Blaustein was sent to investigate conditions 
■at Durham, N. C, and he operated the Eureka Oil Co. there 
and subsequently also at Burlington, N. C, for the same 
reason as at Norfolk. In all cases where it operated the 
Standard's local agent or commission agent was subsequently 
discharged or removed. In no instance, anywhere, as Blau- 
stein testifies, did the Eureka Oil Co. sell oil at other than the 
Standard's price, and there is no competent evidence to the con- 
trary. It came in competition at these places with the Bed C Oil 
Co., and finding that this company was selling to the trade a red 
oil under a representation that it was a natural red product, 
exposed this misrepresentation and secured some trade thereby 
{Summary, pp. 70-71, 73, 76 ; Eecord, vol. 16, pp. 2440-24M.) 

2. Argand Refining Co. 

In 1898 Louis Blaustein was sent to Eichmond to investi- 
:gate the decrease in the consumption of oil at that place. He 
reported adversely with reference to the local agent of the 
Standard there, and was instructed to commence a tank wagon 
business at Eichmond under the name of the Argand Eefining 
■Co. for the purpose of arousing the Standard's local agent to 
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a more efficient method of selling oil. He sold at the Stand- 
ard's tank wagon price, never less, canvassing all the trade^ 
and taking 75% of his customers from the Standard. The 
Standard's agent at Eichmond at that time was subsequently 
removed to Baltimore. The Southern Oil Co., owned by Mr.. 
Warner Moore, was doing a tank wagon business at Eiciimond 
during this time. Mr. Moore told Blaustein he was going to. 
sell his oil business as it had been a losing proposition for the 
past two years, and proposed that as Blaustein needed storage 
tanks, he should buy it. They finally came to terms, and early 
in 1899 the Argand Refining Co. was consolidated with th& 
Southern Oil Co., and the business was continued by Blau- 
stein at Richmond under the latter name until 1900. Through- 
out the year 1899 the Standard was Blaustein's only com- 
petitor at Richmond. (Summary, pp. 77-80, Record, vol. 15,. 
pp. 2445-2448, 2541-2546, 2568-2569). 

3. SouTHEKN Oil Co. 

The Southern Oil Co., after its purchase and consolidation 
with the Argand Refining Co. as above stated, was operated 
under the management of Louis Blaustein at Richmond until 
1900 with no other competitor than the Standard. During that, 
year Blaustein was sent to Harrisonburg and Mount Jackson 
in the Valley of Virginia for the same reason that had taken 
him to Durham and Richmond, namely, to investigate why 
more oil was not being sold in those places. He found that the 
Standard's customers in the Valley of Virginia were being 
neglected and was directed to extend the operations of the 
Southern Oil Co. through the valley. Neither at Richmond 
nor in the Valley of Virginia did the Southern Oil Co. sell at 
any time at less than the Standard's price. (Summary, pp. 84,. 
86; Record, vol. 15, pp, 2448, 2473). 

In 1900, the Southern Oil Co. established a tank wagon 
station at Winchester, Va., in order that it might save freight 
by obtaining its oil direct from the Standard's refinery at 
Parkersburg, W. Va., to be distributed thence through the- 
Valley of Virginia. It came in competition there with Cooper 
Bros. The competent testimony is that it did not cut Cooper 
Bros', price ; that Cooper Bros, were underselling the Standard 
at Winchester, and that when the Southern Oil Co. began 
doing business there it sold at the Standard's price, but was. 
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unable to get any customers and subsequently obtained 
authority to meet Cooper Bros.' price, which it did. Still it 
could not compete succesfully with Cooper Bros., and at the 
end of the year withdrew from Winchester. (Summary, pp. 84- 
88; Eecord, vol. 15, pp. 2450-2463, 2473-2474.) 

There is some evidence that Blaustein, while operating the 
Southern Oil Co., made representations to the trade that the 
Southern Oil Co. was " independent of Trusts." He testified 
(a) that this representation was made with the explanation to 
the trade that the Standard Oil Co. was not a trust. The 
Southern Oil Co. had printed letter heads of its own, and it 
appears" that no relation between it and the Standard is indic- 
ated on these letter heads. 

4. Eagle Oil Co., 1901-1905. 

All the foregoing marketing concerns operated under the 
management of Louis Blaustein, having served their temporary 
purpose, were discontinued by 1901. Blaustein was set to 
work in that year to operate a tank wagon station for the 
Standard at South Baltimore under the name of the Eagle Oil 
Co. South Baltimore was the foreign quarter of the city, and 
the Standard had formerly sold oil there through Blaustein as 
a commission agent. During his absence from Baltimore, 90% 
of this trade had been lost to the Crew-Levick Oil Co. and the 
Red C Oil Co. through their custom of extending credit, which 
the Standard did not do. Blaustein was selected to solicit the 
trade at South Baltimore because of his proficiency in the 
several languages of the people in that quarter. He operated 
under the name of the Eagle Oil Co. instead of that of the 
Standard in order that through him the Standard might ex- 
tend credit to the peculiar class of trade at South Baltimore, 
and yet avoid breaking the Standard's general rule of not 
allowing credit (b). Blaustein testified that he was widely 
advertised by the coa^petitors as a part of the Standard Oil 
Co., and that this made no difference to the trade (c). The com- 
petent evidence is that the Eagle Oil Co. during its existence 



(a) Summary, p. 88 ; Record, vol. 15, pp. 2598-2601. 
(i) Summary, pp. 91-94 ; Record, vol. 15, pp. 2453-3455, 2478-2479, 
2960. 

(e) Record, vol. 15, p. 2455 ; Record, vol. 20, pp. 117-118. 
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from 1901 to 1905 sold at the same price as the Standard ex- 
cept during a period in 1904, from about March or April to 
about September, when its price was ^ cent below that of the 
Standard to hold its trade against cut prices initiated by the 
Crew-Levick Oil Co. The testimony of Louis Blaustein on 
this subject included the identification of a contract in writing 
between the Crew-Levick Co. and one Crook, the proprietor of 
eighteen stores selling oil in South Baltimore, formerly cus- 
tomers of the Eagle Oil Co., under which the Crew-Levick Co. 
engaged to supply these stores with oil for one year from 
January, 1904, at a price from ^ ct. to f ct. below the Stand- 
ard's price during that period. (Summary, pp. 93-94 ; Eecord, 
vol. 15, pp. 2461-2466). 

(c) General Statement. 

By 1906, and prior to the commencement of this suit, all 
the various marketing concerns hereinbefore referred to, had 
been discontinued, and the various Standard Oil Com- 
panies have since conducted all branches of their wholesale 
marketing business under their own names throughout the 
territory covered by them. It appears in connection with 
most of these marketing concerns that the Standard omitted to 
advertise its ownership while operating them ; and, in connec- 
tion with some of them, it appears that the Standard took pos- 
itive precautions to prevent the fact of its ownership becoming 
known. As to none of them, however, is there any competent 
evidence of falsification on this subject, and it does not appear 
in connection with any of them that any deception was prac- 
ticed with regard to the character or quality of the oil which 
they were selling. 

There is nothing significant in the use by the Standard 
companies in the past of different names to designate difi'erent 
branches of their business. It was in accordance with the 
general custom of all companies large enough to embrace dif- 
ferent departments of the oil business. Scattered through the 
record in this case are numerous illustrations of this custom, 
as appears from the following tabulation : 
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National Refining Co., Cleveland, Ohio : 
Subsidiaries : 

Indiana Oil Tank Line Co., K T. Cooke, vol. 5, p. 2526. 
Atlas Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 

1569. 
Globe Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 

1569. 
National Pipe Line, F. B. Squire, vol. 13, p. 1569. 
Peerless Transit Line, F. B. Squire, vol. 13, p. 1569. 
Northern Oil Co., F. B. Squire, vol. 13, p. 1569. 
Evansville Tank Line Co., F. B. Squire, vol. 13, p. 

1569. 
Merchants Oil Co., Springfield, 111., Chas. Kercher, vol. 6, 
p. 2826. 
Canfield Oil Co., Cleveland, Ohio. 
Subsidiaries : 

Clinton Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 

1570. 
Euclid Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 

1570. 
Glenn Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 

1570. 
Empire Oil Co., Cleveland, O., F. B. Squire, vol. 13, p. 
1570. 
Red C Oil Co., Baltimore, Md. — Fehsenfeld, President ; 
Subsidiaries : 

Columbia Oil Co., Washington, D. C, W. J. Metzel, vol. 

20, p. 226. 
Richmond Oil Co., Richmond, Va., L. Wilmer, vol. 13, 
pp. 1246, 1248, 1276 ; Fehsenfeld, vol. 5, p. 2391. 
National Oil Co., Baltimore, Md.— Finlayson, President ; 
Subsidary : 

Southern Oil Co., Baltimore, Md., C. G. Purse, vol. 13, p. 

1215. 
Columbia Oil Co., Cleveland, O. 
Subsidaries : 

Commercial Oil Co., Cleveland, O., C. J. Castle, vol. 6, 

pp. 3086-8. 
Studley Refining Co., Cleveland, O., F. B. Squire, vol. 13, 
p. 1569. 
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Crew-Levick Oil Co., Philadelphia, Pa. 
Subsidiary : 

Seaford Oil Co., Seaford, Del., C. G. Purse, vol. 13, pp. 

1218, 1229 and 1231. 
Cornplanter Eefining Co., Warren, Pa. 
Subsidiaries : 

Tiona Oil Co., Binghamton, N. Y., L. T. Messner, vol. 

20, pp. 56-59. 
Tiona Oil Co., Troy, N. T., L. T. Messner, vol. '20, pp. 

56-59. 
Tiona Oil Co., Scran ton, Pa., W. D. McMillan, vol. 12, p. 

714. 
New England Oil Co., Boston, Mass., W. D. Todd, vol. 6, 

p. 3228. 
Sanderson Oil Specialty Co. I Scranton, Pa., W.D.Todd, 

vol. 6, p. 3233. 
Easton Oil Co., Easton, Pa., W. D. Todd, vol. 6, p 

3233. 
Sun Oil Kefining Co., London, Canada, W. D. Todd, vol. 

6, p. 3233. 
Sun Oil Eefining Co.,, Halifax, N. S., W. D. Todd, vol. 6, 

p. 3233. 
Sun Oil Eefining Co., Hamilton, Canada, W. D. Todd, 

vol. 6, p. 3233. 
Sun Oil Eefining Co., St. Johns, N. B., W. D. Todd, vol, 

6, p. 3233. 
Companies whose stock is or has been owned by the Corn- 
planter Eefining Co., or individual stockholders of the 
Cornplanter Eefining Co. : 
Cherokee Oil & Gas Co., W. D. Todd, vol. 6, p. 3221. 
Canadian Eefining Co., Toronto, Canada ; W. D. Todd, 

vol. 6, p. 3232. 
Cornplanter & Sheer Pipe Line, W. D. Todd, vol. 6, p. 

3232. 
Cornplanter Oil Co., St. Paul, Minn. ; W. D. Todd, vol. 6, 

p. 3232. 
Gall-Snyder Co., W. D. Todd, vol. 6, p. 3233. 
Pure Oil Co., W. D. Todd, vol. 6, p. 3233. 
Warren Mica Lubricant Co., W. D. Todd, vol. 6, p. 3233. 



661 

Terre Haute Oil Co., Terre Haute, Ind. 
Subsidiary : 

O'Connell & Shea, Teire Haute, Ind. (peddler) ; C. T. 
Collings, vol. 12, pp. 982; Chas. Kerclier, vol. 6, p. 2816. 

W. I). Todd, DOW manager of the Cornplanter Refining Co. 
at Warren, Pa., and who has been connected with that com- 
pany since it began twenty years ago, testified that it is quite 
a common practice for oil companies to do their marketing 
business under the name of a local corporation or concern. 
Sometimes they buy out an old corporation and retain the old 
name, to which is attached a good will. There is a value in 
the good will, and it is advantageous to retain the name of the 
purchased concern. This is quite a common practice (Eecord, 
voL 6, p. 3234). 



B. Retail Marketing Concerns Operated by 
Defendants. 

(a) Can Peddling Departments. 

1. Genebal Statement. 

The great majority of the so-called " bogus independent 
concerns " operated by the defendants were retail organiza- 
tions selling to consumers, and, with the exception of three 
insignificant peddling outfits run by the Standard of Kentucky 
for a special purpose hereinafter considered, all of these retail 
concerns were what are now known as the Standard's Can 
Peddling Departments. 

The Standard companies that engaged in the retail busi- 
ness, so far as the record shows, were The Atlantic Eefining 
Co., the Standard of Ohio, the Standard of Kentucky, the 
Standard of New Jersey and the Standard of New York. All 
of these commenced this business about the same time, namely, 
1900 to 1902. In some places, existing retail concerns were 
bought, reorganized, and the business carried on under the 
old names ; in others, the business was newly organized. In 
all cases, originally, the business was carried on under various 
appropriate names other than that of the Standard, such as 
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tlie Cleveland Oil Delivery, the Home Oil Delivery, the Domes- 
tic Oil Delivery, the Home Safety Oil & Gasoline Delivery, etc. 
Gradually, a number of the equipments an they wore out were 
withdrawn, and those that were continued, mostly in large 
cities, took the added name of " Standard Oil Company," and 
became its recognized can peddling departments. 

For the first few years in the history of this retail business 
the fact that it was owned by the Standard was not advertised. 
No misrepresentation was authorized, but the employees in 
the business were not advised that it belonged to the Standard 
and the reports of agents in charge of it were made to the 
Standard indirectly. 

The obvious reason of this, and the reason shown by the 
evidence, was to avoid antagonizing the Standard's regular 
trade, namely, the storekeepers and other dealers, while the 
Standard was in process of establishing its retail busiuess. 
Any other course would have been an expensive one, since the 
retail dealers would naturally view with hostility at first an 
attempt on the part of the Standard to compete with them in 
selling oil to consumers. 

Of course, the allegation of the bill that the Standard 
operated "bogus independent concerns "to enable it to cut 
prices without reducing prices on the larger part of its prod- 
ucts sold in the same localities, could not explain these separate 
retail departments. F. B. Squire's explanation of them is clear 
and applies to the retail business of all the Standard Oil com- 
panies. (Eecord, vol. 13, pp. 1523-1525). 

Witness : " We started the Home Oil Delivery at War- 
ren, Ohio, in 1901 ; during 1901 and 1902 at Canton, Youngs- 
town, Niles, Garrettsville, Ashtabula, Mansfield, Massillon, 
Kent, Eavenna, and Newark. About this time we had reached 
a period in our history where it was felt possibly we could 
take a step nearer the consumer and save him money. In the 
early history of the business the refiner sold his oil exclus- 
ively to jobbers ; these jobbers sold to retailers, and the re- 
tailers to the consumers. It was early found that' the jobbers* 
profit could be saved to the consumer, and the refiner sought 
the retail merchant, and in the course of time this step 
evolved the tank wagon system. 

Q. That forced out barrel delivery ? A. Yes. In the 
course of time this step evolved the tank wagon system. As 
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I said, we reached a point where it was felt that possibly an- 
other step nearer the consumer might be taken and save him 
money. It was learned that the retailer was making from 50 
to 100 per cent, profit, and it was believed that we could save 
one-half of this to the consumer. To make this move re- 
quired a great deal of care and caution, so that the trade 
which we were supplying might not be antagonized ; also for 
the purpose of developing any impracticable features which in 
the end might prove it was not the proper course to pursue. 
Therefore a few towns were selected to make the experiment, 
and the towns quoted above were used for the purpose. We 
selected more than one town for fear that possibly an experi- 
ence in one town might not be a criterion for another. We 
took what we believed to be a fair average in a certain section. 
Our experience in the early history of this move taught us 
that our competitors damaged our oil. 

Q. What do you mean by that ? A. Making it offensive in 
odor and mixing poor oil with ours, which naturally made us 
the target of complaints. In studying this question to see 
what could be done to prevent it, we found the square can 
which could only be filled by a patented device. But unscrup- 
ulous competitors evolved a right-angled funnel to fill the 
can, but it took so long that it was an impracticable proposi- 
tion. So they resorted to a more practical one — that of 
punching a hole in the top of it. But with proper care on the 
part of the consumer it protected them against such prac- 
tices. The adoption of a red-top can for gasoline and the or- 
dinary tin for the oil was a safeguard to the consumer, as, with 
ordinary care, it prevented the housewife from filling her oil 
stove with gasoline or her lamp with gasoline. These features 
of safety were such a factor that it gave our peddlers con- 
siderable prestige, and consequently antagonized competitive 
peddlers. But a very serious obstacle soon developed itself, 
namely, the giving of credit. The storekeeper gave credit to 
his customers, whereas with us they paid cash. This became 
such a factor as to make it almost impossible to sell 
the large quantity which was sought through this medium. 
Various ways were tried to see if it could not be overcome — 
like the sale of tickets by milkmen— but it did not work. 
Then credit was given, but our loss by bad debts was in itself 
sufficient to practically kill the enterprise. In addition to this 
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we discovered that the expense due to wear and tear of the 
equipment was great. On account of loaning the cans to the 
consumer, being our property and not theirs, they did not 
take proper care of them. More or less were damaged by 
carelessness and some were lost entirely. Therefore, it was 
decided, after a very careful canvass of the experience of the 
different towns, to abandon the idea. Gradually from point 
to point the equipment was withdrawn, with the exception of 
two, namely, Youngstown and Cleveland, which have always 
been known by refiners as peddling points, due to the fact that 
a number of peddlers had been in existence there for years 
and the consumer had become familiarized with that means 
of delivery. 

Q. You retained your can peddling business at Cleveland 
and Youngstown on that account ? A. Largely. 

Q. The other places that you named, when were they dis- 
continued ? Have you the dates on your memoranda showing 
that ? A. We discontinued at Kent, Ravenna, and Garretts- 
ville in 1903 ; at Masillon and Niles in 1904 ; at Ashtabula, 
Mansfield, and Newark in 1905. 

Gross-examination (Record, vol. 13, p. 1552) : 

Q. Who had immediate charge of the operation of the 
Home Oil?— A. Mr. C. M. Lines. 

Q. Didn't he also operate under his individual name for 
you people ? — A. Not with our authority. 

Q. Didn't he operate your business in Youngstown under 
the name of C. M. Lines ? — A. No, sir ; not with our authority. 

Q. Didn't he advertise that fact generally by circulars ? — 
A. I think he issued a circular to that effect without authority. 

Q. Did you object to his issuing that circular ? — A. We 
did. 

Q. In writing?— A. I recall distinctly calling in Mr. 
Howard Cole, who had charge of that business directly under 
me. The information reached us that Mr. Lines was manag- 
ing the business and giving it out generally that he was the 
owner of it, and we instructed Mr. Cole to tell Mr. Lines that 
that sort of thing must stop ; that he must follow the instruc- 
tions given him in the beginning, which were that if he was 
ever called into court, or a position of a similar character, 
where it was necessary for him to state who the real owners of 
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that property were, that he was not to hesitate one moment to 
state that the Standard Oil Company owned it. 

Q. But he was not to state that unless he was compelled 
to ?— A. Unless there were good reasons for doing so. 

Q. Unless he was compelled to ? — A. No, sir ; unless there 
were good reasons for doing so. On the contrary, I distinctly 
told Mr. Lines myself that under no circumstances was he to 
misrepresent the facts by stating that he was not — 

Q. Well, you knew that he was operating the Home Com- 
pany as an apparently independent company, didn't you ? — 
A. The Home Company ? Tes, sir. 

P. 1558 : 

Q. Will you tell me why all these can peddlers and con- 
cerns that did can business — why their ownership was kept 
secret from the trade ? A. I have already stated that in my 
previous statement. 

Q. State it again. A. That it was done for the purpose of 
not antagonizing the trade until we had decided whether the 
can peddling business was a success and practicable. 

There was no deception practiced in connection with the 
Standard's retail business in respect to the character or 
quality of the oil that was sold. Even Maxon could not say 
that there was : 

M. Maxon, vol. 3, p. 1292 : Q. In this case, where you 
formed that company that went under a false name, a sham 
and a fraud, actually the Standard Oil Company, that company 
did not represent the Standard oil was the best, did it ? A. 
They represented that the oils they were selling, the Standard 
Oil Company's brands, were the best oils. There was even 
signs on their wagons, " Use Perfection Oil, the best for the 
Lamps." 

Q. Well, did they claim that it was from the Standard 
Oil ? A. They claimed that they were independent of the 
Standard Oil Company. 

Q. Did they claim that they were selling the Standard Oil 
product? A. Tes, sir. 

Q. Or weren't they selling something else ? A. They 
claimed they were selling the Standard Oil product. There 
was no deception on that point. 
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2. Method of Opjeeation. 

Of all the retail marketing concerns of the various Standard 
Oil companies, two only have been the subject of testimony 
insofar as the method of their operation is concerned. These 
two are the Home Safety Oil and Gasoline Delivery, operated 
by the Standard of New Jersey, and the Home Oil Delivery, 
operated by the Standard of Ohio. 

The Home Safety Oil and Gasoline Delivery was operated 
by the Standard of New Jersey, at Norfolk, Ya., "Washington, 
D. C, and Baltimore, Md., without advertising it as belonging 
to the Standard, from 1902 to 1906. Charles H. Mahle, a wit- 
ness for the Government, testified that it was used as a club 
over other peddlers to prevent them leaving the Standard Oil 
Co. and, that it was used as a threat to grocers that, if they 
should buy from independents, it would become aggressive in 
their immediate neighborhood. This was contradicted by the 
four men who had charge of the Home Safety Delivery at 
Norfolk, Washington and Baltimore, namely, Bruce Robin- 
son, Lemuel Wilmer, Artie Purse, and Charles G. Purse (a). 
These witnesses, while they were managers of the Home 
Safety Oil Delivery did not know that it was owned by 
the Standard, and were never directed by any one to go 
after any particular trade, but solicited all the trade 
indiscriminately. The prices at which they sold were dis- 
played on sign boards attached to the wagons and their price 
was uniform to all the trade (6). The Home Safety 
Delivery, where it operated, purchased its oil openly 
from the Standard's storage tanks and there is no pre- 
tense that any misrepresentations were made as to the fact 
that they were selling Standard oil (Robinson Summary, pp. 
109-110, Record, vol. 13, pp. 1104). 

H. L. Finlayson, manager of the National Oil Co., testified 
that his company was engaged in retailing oil at Norfolk, Va., 
and had practically all the trade at that place ; that in 1902 he 
stopped buying his oil from the Standard and thereupon the 
Home Safety Oil Delivery was started at Norfolk ; that it did 



(ffl) Summary, pp. 107-116 ; Record, vol. 13, pp. 1108-1109, 1317-1318. 
(J) Summary, p. 110, Record, vol. 13, pp. 1108, 1214, 1318, 1352, 1288, 
1284, 1391. 
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not cut prices, but by persistently drunimiiig the trade it got 
about half of his business (a) ; that nevertheless his business, 
as a whole, increased and has continued to be profitable (6). 
The defendants are willing to stand upon this version of it. They 
know of no law, human or divine, to prevent them competing 
for bnsiness with the National Oil Co., in order that their oil 
may reach the consumers at Norfolk to whom it had previously 
been sold through the National Oil Co. 

The Home Oil Delivery was operated by the Standard of 
Ohio at Toungstown, O., and various other towns, under the 
management at first of C. M. Lines who was discharged in 
1903. Information reached Mr. F. B. Squire, Yice President 
of the Standard, that Lines was representing generally that he 
was the owner of the business, and that Lines had issued a 
circular (Petitioner's Exhibit 850) to that effect. Lines was 
then expressly directed to follow his original instructions and 
under no circumstances to misrepresent the facts, although it 
was not intended that the Home Oil Delivery should be adver- 
tised as belonging to the Standard (c). The only occurrence 
that has been complained of in connection with the operation of 
the Home Oil Delivery at any town in Ohio is the so-called 
" oil war " between the Home Oil Delivery and various ped- 
dlers of the Freedom Oil Co. at Youngstown in 1902. The 
Government's witnesses as to this were George L. Lane, who 
was in charge of the Home Oil Delivery under C. M. Lines at 
Youngstown, and William H. Vahey, the principal peddler 
who conducted the fight against the Home OU Delivery. 
Lane testified to various practices indulged in by him, such as 
cutting prices and giving away oil, and also that he was 
discharged by the Standard at the end of that year (d). 
Vahey testified that he continued to sell his oil at 10 cts. per 
gallon in 1902 and that he did more business that year of 
the war than ever before in his life (e). Mr. Squire's testimony 
was that his instructions to the men in charge of the Home Oil 
Delivery were to maintain the average retail price in the towns 



{a) Summary, pp. 107; Record, vol. 5, pp. 2377-2278. 

(6) Summary, pp. 50 ; Record, vol. 5, pp. 2285-2286. 

(c) Summary, pp. 346-247 ; Squire, Record, vol. 13, p. 1552. 

(t?) Summary, pp. 341-242. 

(«) Summary, p. 243, Record, vol. 3, p. 1367. 
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in which they operated, and that Lane had no authority to cut 
prices at Youngstown in 1902. (Summary, pp. 247-248; 
Eecord, vol. 13, p. 1532). 

(b) Various Peddling Concerns. 

A voluminous portion of the Government's testimony is 
taken up with describing the methods of operating three little 
peddling outfits called the Hamilton Oil Co., Paragon Oil Co., 
and Banner Oil Co., which were operated respectively at Terre 
Haute, Ind., Decatur, 111. and Springfield, 111., and one of them at 
Vincennes, Ind., from about 1899 to about 1902. These concerns 
had at the most three peddling wagons, and usually ran only one 
apiece, and their average scales were about 100 gallons a day (a). 
The witnesses for the Government on this subject were Charles 
Kercher, M. Maxon and John Shea, and there were numerous 
exhibits, most of which were unproved. All this evidence was 
largely devoted to showing that these three peddling outfits 
were operated as independent, precautions being taken to con- 
ceal the fact that they belonged to the Standard, and that the 
manager of them was instructed to compete and did compete 
only with certain competitors of the Standard. (Summary, pp. 
355-357). 

Mr. CoUings explained that these concerns were operated 
to hold the business which various peddling concerns were 
taking from the merchants buying Standard oil. The com- 
petitor at Decatur and Springfield was the Merchants 
Tank Line Co., a concern owned by the National 
Kefining Co., selling to the consumers at Spring- 
field through Solle Bros., peddlers, and at Decatur through 
a peddler named Wagner. The peddlers at Terre Haute were 
O'Connell & Shea, whose wholesale business was operated 
there under the name of the Terre Haute Oil Co. As it was 
not the intention of the Standard to compete with the stores 
selling its oil, its peddlers were instructed to solicit only the 
trade buying from the Merchants Oil Co. and its peddlers and 
from O'Connell & Shea (5). The competent testimony was that 
the prices at which these concerns sold oil averaged about 2 



(a) CoUings, Record, vol. 12, pp. 969-970. 

(J) Summary, p. 359 ; Record, vol. 13, pp. 921-922. 
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cts. above tlie wholesale prices of the stores and that they sold 
at a uniform price (a). Mr. Collins explained the reason for 
operating this small peddling business as separate from the 
Standard in the following testimony; (Cross examination,) 
(Kecord, vol. 12, p. 981.) 

Q. Now, in this letter that you say you wrote to Mr. Gun- 
ton, you state : " My suggestion would be that you arrange 
to meet him at Vincennes. You will, of course, have to have 
this meeting in a way that no one will see you together." 
Why was that ? A. Well, that is possible. It was not the 
custom, in handling these peddling outfits, to advertise that 
we were going into the peddling business, for the reason that 
we did not want to lose our regular tank wagon customers. 

Q. Then your direction that your agent should not be 
seen with this peddler was to keep it secret that the peddler 
was going into business there. A. We did not want to lose 
our tank wagon customers — antagonize them by selling to 
consumers. 

Charles Kercher, on cross-examination, (5) testified that 
these peddling outfits drove openly and publicly to the supply 
stations of the Standard Oil Co. to get their oil, and that 
those supply stations were publicly located, and that it was 
common talk at the places where these outfits operated that 
they were owned by the Standard Oil Co. 

The legal title to the equipment of the Hamilton Oil Co., 
the Paragon Oil Co. and the Banner Oil Co., was in the man- 
ager, Charles Kercher, under assignments in writing to him (c). 
He was a sort of " honorary trustee " of this property for the 
Standard. It appears from his cross-examination that when 
he was discharged in 1902, he refused to surrender the property 
except for a substantial consideration, which he received 
(Record, vol. 6, pp. 2974, 2985, 3005). 



(a) Summary, p. 361 ; Record, vol. 13, pp. 1006, 1061. 

(J) Record, vol. 6, p. 3964. 

(c) Record, vol. 6, pp. 3973, 3984. 
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Point. 

The defendants have not monopolized or attempted 
to monopolize any part of trade by the operation of so- 
called bogus independent companies, nor have they 
evidenced a general purpose to monopolize trade by 
such means. 

1. Wholesale Marketing Concerns Operated iy Defendants. 

From the foregoing statement of the facts, it appears that 
an inconsiderable number of small wholesale marketing con- 
cerns, 19 altogether, purchased by the various Standard Oil 
Companies in the past, were operated for a time under the old 
name and organization in order to get the benefit of the good 
will and to turn over the business to the purchaser to the best 
advantage, and also, in some cases where the purchased con- 
cern had an efficient organization for selling oil in barrels, to 
reach through it the trade preferring to buy oil in barrels, with 
the hope of converting that trade into tank wagon customers. 
As to some of these concerns, it appears that the Standard did 
not advertise its ownership while operating them, and that as 
to four of them, operated by the Standard of Kentucky, means 
wore taken to prevent the Standard's ownership from becoming 
known, such as mailing reports to a postoffice box instead of 
openly to the Standard Oil Co. Such evidence as there is on 
the subject in relation to any of these 19 concerns is to the 
effect that they sold oil at the same prices as the Standard, 
and there is no evidence whatever of any unfair methods used 
in operating them. 

It appears that the Dixie Oil Works and the Eepublic Oil 
Co. were operated as independent companies for four or five 
years, their employees not being advised of the Standard's 
ownership and sometimes making such representations to the 
trade in respect thereto as would be prompted by their ignor- 
ance. The Dixie Oil Works did principally a barrel business 
and the Eepublic Oil Co. was operated to develop a business 
in the sale of high grade oils which the Standard did not 
handle. The competent evidence is that neither was used for 
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the purpose of cutting prices, although for about two months 
back in 1902 the Republic Oil Co. engaged in a rate war on its 
own account with one of its competitors. 

It further appears that the Standard of New Jersey organ- 
ized or purchased three small marketing concerns which it 
operated under separate names at different times between 
1897 and 1900 for the purpose of stimulating some local agents 
of the Standard to greater efforts in selling oil, and that it 
operated one of its tank wagon stations in Baltimore from 
1901 to 1905 under the name of the Eagle Oil Co. in order to 
give credit to the trade in one section of the city without 
invalidating its general rule to sell for cash. 

And this is all. 

There is no evidence that any coercive measures were used 
in the purchase of any of these concerns, or that their former 
owners were restrained in any way from re-entering the busi- 
ness. The Government's charge that these concerns were op- 
erated to enable the Standard to cut prices through them to 
customers of competitors while maintaining its general price 
has failed of proof or has been disproved. It does not appear 
in connection with any of them that any deception was 
practiced with regard to the character or quality of the oil 
which they were selling. 

The whole charge of the Government in connection with 
the operation of these marketing concerns comes down to the 
failure of the Standard to announce publicly its ownership of 
them, or the concealment of its ownership. 

If the acquisition or organization and temporary operation 
of these concerns was legitimate, as to which there can be no 
question, it is difficult to conceive how the mere concealment 
of their relation to the Standard could be considered as an in- 
terference with the freedom of competitors or of purchasers 
of oil to trade us and where they will. As to the reasons for 
maintaining secrecy, there is some evidence in the record. 
Mr. Westcott, president of the Standard of Kentucky, testified 
that it was thought that the good will of an acquired con- 
cern could best be availed of by not disclosing the 
change in ownership. Louis Blaustein explained that he 
operated the Standard's tank wagon station in South Baltimore 
under a separate name so as to enable him to give credit 
to the trade without invalidating the Standard's general 
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rule to the contrary. It appears that as manager of the 
Southern Oil Co. he once represented that it was " independ- 
ent of Trusts." M. Maxon, a witness for the Government, 
was of the opinion that the Republic Oil Co. was operated as 
independent in order to reach trade that was prejudiced 
against a large corporation like the Standard. E. M. Wilhoit, 
on the contrary, expressed the belief that the Bepublic Oil Co. 
was so operated in order that the Standard might sell the high 
priced oils without invalidating its argument to the trade that 
its own ordinary grade of oil was as good as any sold. These 
are all of them ordinary and natural business reasons for what 
was done, and no one of these reasons can be translated into a 
purpose to restrain or monopolize trade. 

In very few cases were definite means used to maintain 
secrecy, and those means were negative rather than aflSrma- 
tive, and did not involve falsification. They consisted in hav- 
ing mail sent to some address other than the well known ad- 
dress of the Standard Oil Co. and under the names of minor 
oflScials not publicly ideutified with the Standard ; in using 
blank letter heads ; and in not advising employees of the 
Standard or of the concern operated of the relation between 
them. If it be conceded that the mere fact of secrecy involved 
in the failure to publicly auDounce an acquired ownership is 
not to be condemned, it is hard to see any objection to these 
methods of maintaining secrecy. 

In the recent case of the U. S. v. American Tobacco Co. 
et al. (164 Fed. Eep., 700), decided in the United States Cir- 
cuit Court for the Southern District of New York, about one- 
half of the testimony on the subject of unfair methods of 
competition was devoted to showing the ownership and secret 
operation as independent of various affiliated concerns. It 
appeared that the American Tobacco Co. purchased and 
owned the controlling interest of stock in the following com- 
panies : Noll & Williams Tobacco Co., R. A. Patterson 
Tobacco Co., Pinkerton Tobacco Co., Craft Tobacco Co., 
E. F. Penn Tobacco Co., E. P. Eichardson, Jr. & Co. 
(Inc.), and Wells- Whitehead Tobacco Co. ; that it pur- 
chased and owned all the stock of the Queen City Tobacco 
Co., and Day and Night Tobacco Co. ; that it organized 
and owned the following companies : S. & E. Anargyros, 
Blackwell's Durham Tobacco Co., Butler-Butler, Incorporated, 
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London Cigarette Co., Manhattan Briar Pipe Co., Nashville 
Tobacco "Works, Spaulding & Merrick. That the American 
Cigar Co., another defendant, organized and owned the 
Havana- American Co., and that the American Snuff Co., an- 
other defendant, organized and owned all of H. Bolander, 
Devoe Snuff Co. and Standard Snuff Co. ; that all of these 
companies which were entirely owned by the defendants, were 
simply organized departments of the respective owning cor- 
poration for the conduct of their business. It further ap- 
peared as to most of these separate companies that they were 
operated as independent, the ownership of the various 
defendants therein being kept secret by such methods 
as having the mail sent to an address other than 
the regular address of the owning companies and to persons 
other than the vice presidents of such companies. The ex- 
planation offered by the defendants was that such secrecy was 
maintained for the purpose of avoiding an assumed prejudice 
against the American Tobacco Co. and its aflSliated companies 
on account of its being a so-called Trust and also on account of 
past difficulties with labor unions. The Court dismissed from 
consideration the voluminous testimony offered by the Govern- 
ment as to these facts on the ground that they did not tend to 
show or did not suffice to show a policy of monopolization on 
the part of the defendants. 

Lacombe, C. J., referring to this testimony, said : 

" A large part of the record is taken up with testi- 
mony as to concealment of the relations existing be- 
tween some of the defendants. It is difficult to see 
what bearing this has on the question in controversy. 
If an agreement by a corporation to acquire a majority 
of the stock of a competing corporation is obnoxious 
to the statute, its vice is certainly not eradicated by the 
promptest publicity. If, on the other hand, such an 
agreement is innocent, it does not become guilty merely 
because the parties to it keep their own counsel about 
their mutual transactions." 

Judge Wakd said : 

" A perusal of the records satisfies me that their pur- 
poses and conduct were not illegal or oppressive, but 
that they strive as every business man strives to in- 
crease their business, and that their great success is a 
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natural growth resulting from industry, intelligence and 
economy, doubtless largely helped by the volume of 
business done and the great capital at command." 

NoYES, J. : 

" It may be that now in applying the second section 
of the statute, performance as well as power of per- 
formance, should be considered, — that the elements of 
oppression and coercion should be shown to exist to 
establish an unlawful monopoly, and if these elements 
are to be considered, they are not sufficiently presented 
upon this record." 

There is no suggestion in the proofs of any co-operation 
between the constituent parts of the Standard in the acquisi- 
tion or operation of these minor marketing concerns, or of any 
general plan of which the secret operation of these companies 
formed a part. Nor is there any causal connnection between 
the method of operating these concerns and the organiza- 
tion of the Standard properties as a whole. 

2. Operation of Retail Marketing Concerns hy the De- 
fendants. 

The operation of can peddling departments of the various 
Standard companies under separate names, although they 
represent the great majority of the so-called bogus independ- 
ent companies, may be dismissed from consideration as self ex- 
planatory. They were an experiment, since largely abandoned, 
in selling oil directly to the consumer. There was a perfectly 
legitimate reason, in no possible way associated with a purpose 
of restraining trade or resulting in restraining trade, for not 
disclosing the ownership of them. That reason was to avoid 
antagonizing the Standard's regular customers. 

Of course, there is no moral or legal reason why the Stand- 
ard should not engage in the business of retailing oil. Had 
this step forward in the development of the Company's mar- 
keting business proved feasible on a large scale, it would have 
meant a lowering of the price to the consumer and so have 
been a benefit to the oil industry as a whole. 
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V. PAYMENT OF IlEBATES ON OIL 
PRICES. 

Pleadings. 

Petition, XXVI., p. 181 : In substance, tliat the defendants 
have as an unfair method of competition paid to retail dealers 
secret rebates and deductions from the price paid for petro- 
leum products on purchases made during a given period of 
time past, which rebates and deductions have been made on 
the condition that daring the period of such sales the dealer 
should purchase his supply exclusively from the defendants ; 
that the purpose of this practice has been to take away cus- 
tomers from competitors and prevent them from securing cus- 
tomers ; that this practice has been employed generally by the 
defendants! 

Answer, XXI, p. 61 : In substance denies, except that in 
some instances some of the defendants have made allowances 
and deductions to customers by reason of purchasing their 
entire supply from them. 

Facts. 

(a) General Conclusion From the Evidence. 

The payment of rebates on oil prices is one method of 
making special prices to individuuls which are not open to all 
the trade, and, when the net price after payment of the rebate 
is lower than the price of the competitor, it is a method of 
cutting prices. 

A system of paying rebates is characteristic of small mar- 
keting concerns and not of a large business which is depend- 
ent for its success upon a great volume of trade, and which, 
aside from any question of unfairness, cannot afiford to make 
many discriminations in price among its customers. Accord- 
ingly, we should expect to find the Standard for the most part 
free from this practice, and that is what we do find from the 
evidence. The Standard Oil companies referred to in the 
Government's testimony on this subject are the Standard of 
Indiana, the Standard of New Jersey, the Standard of New 
York, the Standard of Kentucky, and the Standard of Ohio. 
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Some instances there are on the record of the payment of re- 
bates by agents of these companies, but they are compara- 
tively few and far between ; and it sufficiently appears from 
the evidence as a whole that the payment of rebates as a 
method of competition cannot be attributed to the defendants. 
Where rebates have been paid by them, or their agents with 
authority, it has uniformly been to meet prices offered to their 
customers by competitors. 

On the other hand, there is enough evidence in the record 
to show that the making of special prices has been a general 
practice of the smaller competitors of the Standard, who 
" shop around " for customers, recouping from one customer 
what they may lose on sales to another, or expecting to recoup 
from a customer later what they may lose at first on sales to 
him at a special price made for the purpose of gaining his 
trade (Summary, pp. 33-35, 45-50, 147-159, 286-290, 330- 
338). 

(b) Standard Oil Co. (Indiana). 

The Standard of Indiana is engaged in the business of 
marketing oil in 13,693 towns, and does about one-third of the 
total merchandising business done by all the Standard Oil 
companies. The only evidence of rebates on oil prices paid 
in any locality by the Standard of Indiana from the time of 
its organization to the present day is that of W. H. Hawkins, 
who was superintendent of tank wagons for the Standard at 
Kansas City, Mo., prior to 1897. He testified that as superin- 
tendent there he instituted a system of rebates whereby, if a 
person were not buying from the Standard, he would offer him 
a sufficient rebate to secure the trade (a). Asked 
whether the Standard's local agent, under whose imme- 
diate charge he was, instructed him in regard to this method 
of doing business, he answered, " No." Asked where he did 
get instructions or authority to do that kind of work, he an- 
swered, " Well, L. J. Drake was the general manager " (5) 
He was discharged by the Standard in 1897 ; for what cause 
he does not know (Eecord vol. 2, pp. 990-991). 



(a) Summary, p. 300. 

(h) Record, vol. 8, p. 1244. 
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L. J. Drake, called on behalf of the defendants, denied 
that he ever gave Hawkins instructions to pay rebates at 
Kansas City, or that he ever knew of rebates being paid there {a). 
He also testified that the Standard of Indiana has never made 
a practice of paying rebates to the trade. The only rebates 
■which it has paid are the uniform and customary allowances in 
price made to all jobbers and wholesale dealers. (Summary, 
pp. 302 ; Eecord, vol. 13, pp. 1098-1100). 

(c) Standard Oil Co. (New Jersey). 

There is no competent evidence of the payment of rebates 
by the Standard of New Jersey either through its refined oil 
department, or through any of the marketing branches oper- 
ated by it under separate names from time to time in the 
Baltimore Division. (Summary, pp. 133-135). 

The testimony of the numerous agents and salesmen of the 
Standard Oil Co. proper in the Baltimore Division, who testi- 
fied on the subject of prices, was that their instructions have 
always been to sell at a uniform price to all the trade, and 
that they have always done so (Summary, pp. 40-45). 

Louis Blaustein, who was the only manager for the Standard 
of the Eureka Oil Co., Argand Eefining Co., Southern Oil Co. 
and Eagle Oil Co., testified that none of those companies ever 
sold oil at less than the Standard's price to any customer in 
any locality, except the Southern Oil Co. at Winchester in 
meeting Cooper Bros.' price, and the Eagle Oil Co. at Baltimore 
in 1904, in meeting Crew-Levick Oil Company's price {h). 
He identified petitioner's exhibit 939 as a contract made by 
the Eagle Oil Co. with one of its customers at Baltimore in 
1904, to sell a large given quantity of oil at a stated price, 
which was \ ct. less than the Standard's price, and explained 
that it was made to hold that customer against a similar price 
ofi'ered by the Crew-Levick Oil Co. (Summary, p. 135 ; Record, 
vol. 16, pp. 2596-2597). 

Warren Dixon, a witness for the petitioner in rebuttal, tes- 
tified that while a tank wagon driver for the Eagle Oil Co. at 
Baltimore during the period referred to by Blaustein in 1904, he 
sold oil to five customers at ^ ct. less than the Standard's price, 



(a) Summary, pp. 301-302 ; Kecord, vol. 13, pp. 1069-1071. 
(61 Summary, pp. 69, 71, 74, 78, 83-84, 85, 93. 
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making out the ticket delivered to the customer at the Stand- 
ard's full price (Summary, p. 135). 

Lemuel Wilmer, salesman for the Dixie Oil Works, testified 
that he, while in the employ of the Dixie Oil Works as mana- 
ger at Eichmond and general salesman throughout Maryland 
and Virginia, never cut prices by means of a rebate or other- 
wise, but that while at Eichmond he made several executory 
contracts with customers of his at that place for the sale of 
large given quantities of oil at a price ^ ct. less than the cash 
price, the oil to be taken as the customer needed it and the dif- 
ference in price to be allowed to the customer upon the per- 
formance of the contract (a). The testimony of the other wit- 
nesses for the defendants on the subject of the Dixie Oil 
Works was that, as agents for the Dixie, they always sold to 
all the trade at a uniform price which was the same as the 
Standard's price (Summary, pp. 122-126). 

All the witnesses for the defendants on the subject of the 
Home Safety Oil Delivery, the Standard of New Jersey's ped- 
dling department, testified that the Home Safety Oil Delivery 
has always sold at a uniform open price to all the trade, which 
price is displayed on its wagons, and that this rule has had no 
exceptions (Summary, pp. 110, 112, 114, 115). 

(d) Standard Oil Co. of New York. 

The only instances of rebates paid by the Standard of New 
York established by the evidence are two in number. One was 
the case of Wm. J. Mahar at Albany, who received a rebate of 
^ ct. for six months, and the other was the case of George T. 
Mandigo at Pittsfield, Mass., who received a rebate of ^ ct. 
once or twice from the local agent there (&). The rebate to 
Mandigo was paid for the purpose of holding his trade after he 
had announced that he intended to buy from the competitor 
at 1 ct. less than the Standard's price (Summary, p. 180 ; Eeo- 
ord, vol. 4, pp. 1963, 1964). 

George Tuthill, the Standard's agent at Springfield, Mass., 
made a contract with a merchant named Dean to sell him 
3,000 gallons of oil at a fixed price, which was less than the 



(a) Summary, p. 123. 

(J) Summary, pp. 177, 180. 
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Standard's cash price at the time. He also offered a simi- 
lar contract to a merchant by the name of DriscoU (Summary, 
pp. 180, 181-182 ; Eecord, vol. 12, pp. 794-797). 

Thos. L. Hisgen, a competitor of the Standard, testified that 
while Hisgen Bros. Oil Co. were selling oil in 1901 and 1902 
at towns along the Hudson Eiver, specifying Coeymans, New 
Baltimore, Catskill, Cold Spring and Newburgh, the grocers 
to whom the Hisgen Bros, sold oil were invariably 
given a special price by the Standard to regain their 
trade. This testimony was incompetent as hearsay. 
It was contradicted by W. D. McMillan, man- 
ager of the Standard's Albany department during 
those years, and also by six representative grocers from the 
towns named, who testified that instead of its being the 
Standard which cut the price to regain their trade, they had 
originally transferred their trade from the Standard to Hisgen 
Bros, on account of a cut in price made to them by Hisgen 
Bros, and they subsequently returned to the Standard at the 
Standard's open market price and without receiving an induce- 
ment of any kind (Summary, pp. 147-150 ; Eecord, vol. 12, pp. 
812-813, 826-827, 830-831," 822-824, 818-819, 833-835). 

William E. King, general agent in charge of the Standard 
of New York's marketing business, and connected with its mer- 
chandising department for twenty years, testified that this 
company had never had a system of paying rebates to custom- 
ers ; that he had heard of a few cases where agents of the Com- 
pany had given rebates, but could not name an instance of it. 
In 1906, he himself issued positive orders that no rebates of 
any kind should be allowed (Summary, p. 182 ; Eecord, vol. 12, 
p. 699). 

(e) Standard Oil Co. (Kentucky). 

C. T. Callings, vice president of the Standard of Kentucky, 
testified that special prices had never been made by this Com- 
pany by means of rebates or otherwise except in some few 
cases to large buyers for the purpose of holding their trade 
against cut prices ofl'ered by the competitor, and that the 
special price made by the Standard in such cases was never lower 
than the competitor's cut price {a). An instance of this is shown 

(a) Summary, pp. 333-333 ; Record, vol. 13, pp. 895-896 
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in Petitioner's Exhibit 680, which is a letter from C. T. Oollings 
to E. N. Eeed, dated January 21, 1904, containing the following 
sentence : " I have received your letter of the 20th inst., and 
note you stopped the car at Union by agreeing to allow the 
Union Cotton Mills ^ ct. off your open tank wagon price." 
Mr. Colliugs explained that the Union Cotton Mills were large 
buyers, never taking less than a tank wagon load at a time, and 
that the concession of ^ ct. referred to was given at a time 
when a salesman of the Ked C Oil Co. was at Union offering 
to sell a carload of oil to the Uaion Cotton Mills and others at 
1 ct. less than the Standard's price (Summary, p. 367 ; Record, 
vol. 12, pp. 895-896). 

The hearsay testimony of Wm. H. Fehsenfeld, relating to a 
period prior to 1892, and of M. Maxon, relating to a period 
prior to 1902, to the effect that the Standard of Ken- 
tucky gave rebates to one or more merchants in towns of im- 
portance to prevent them from buying carloads of oil in barrels 
from competitors, was contradicted by C. T. Collings. (Sum- 
mary, pp. 366-367 ; Record, vol. 12, pp. 915-916, 956). 

The incompetent testimony of Z. D. Ells and I<. L. Hihhs, 
witnesses for the Government, as to rebates paid by the Stand- 
ard at Farmington, 111., was contradicted by J. L. Trann, the 
Standard's local agent in that territory. He testified that the 
so-called rebate at Farmington, 111., was in fact the usual con- 
tract for oil at ^-ci. less than the cash price which he made 
with any large dealer who would contract for a quantity large 
enough to make it worth while. (Summary, pp. 368-370; 
Record, vol. 12, pp. 1030, 1046). 

The testimony of G. T. Wofford, another witness for the 
Government, that rebates were paid by the Standard in the 
Birmingham territory from 1898 to 1902, was contradicted by 
6. T. Collings, and also by E. L. Pauley, the local manager of 
the Birmingham territory, who, coming there immediately 
after the time testified to by Wofford, foand no such practice 
in existence, and never permitted or heard of the paying of 
rebates to anyone in that territory after he took charge there 
in 1903. (Summary, pp. 367-368 ; Record, vol. 12, pp. 956- 
957, 845-846). 

The evidence of the Government's remaining witness on 
this subject, George R. Ebersole, was to the effect that at Cin- 
cinnati from 1900 to 1904 the Standard met the prices of the 
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competitors by giving rebates to the dealers. (Summary, pp. 
364 ; Eecord, vol. 3, p. 1324). 

(f) The Standard Oil Co. (Ohio). 

1. Eebates before 1899. 

G. J. Castle, who was in the employ of the Standard of 
Ohio from 1885 to 1900, at which latter date he was discharged, 
testified that it was very common during that time to pay re- 
bates on oil prices to dealers. He identified Petitioner's Ex- 
hibit 829, which is a copy of a report dated 1898, made by the 
witness to J. W. Hoag, manager of the Standard's refined oil 
department at Cleveland, referring to special arrangements for 
rebates made by Castle with the following persons : at Youngs- 
town, R. Jeremiah and W. Vahey, peddlers ; at Minerva, H. 
H. Hart and A. M. Hoopes, peddlers, and James Hodge, ped- 
dler ; at Malvern, Hoffee & Kobertson ; at Columbiana, Em- 
mett TuUis : at Leetonia, Emmett TuUis, peddler ; at Massil- 
lon, all the dealers and certain peddlers ; at Navarre, all the 
dealers but one ; at Crystal Springs, C. S. Co-op. Co. ; at 
Dalton, three dealers ; at North Lawrence, four dealers ; at 
Greenville, J. H. Howells & Co. ; at Canal Fulton, all dealers ; 
at Cuyahoga Falls, all dealers ; at Damascus, B. E. Walker, 
and at Garfield, two dealers. 

Castle described the character of the special arrangements 
referred to in the foregoing report in detail. Thus he ex- 
plained that the arrangement with Jeremiah and Vahey 
at Youngstown netted these two peddlers a price of 4:| 
cts. in consideration of their making a 7 ct. retail price ; 
that this was profitless to the Standard, but was made 
to get the trade which was using oil of the Freedom 
Oil Co. This rendered the business of the peddlers using the 
Freedom Oil Co.'s oil unprofitable, bnt these peddlers were 
not put out of business and are there still. He also explained 
that the rebate to H. H. Hart and Hoopes, peddlers at Minerva, 
netted them a 4 ct. price in consideration of their making a 
retail price of from 5 to 6 cts., and this rebate was made be- 
cause competitive oil was being sold there by other dealers, 
including a dealer by the name of Hart. There was no profit 
in this arrangement for the Standard. He testified that he 
was left largely to exercise his own judgment in making these 
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arrangements. (Summary, pp. 254-255 ; Kecord, Vol. 6, pp. 
3037-3045, 3069-3071). 

Castle's testimony that it was common to pay rebates to 
dealers and peddlers prior to 1900 was contradicted by F. B. 
Squire, vice president of the Standard of Ohio and in imme- 
diate charge of its business in the field. He testified that no 
one in the omploy of the Standard of Ohio had authority to 
make special arrangements for rebates, allowances or conces- 
sions in price to any customers, except himself ; that, as a 
general proposition, this was not done prior to 1899, and since 
1899 not at all ; that when it was done it was always for the 
purpose of holding trade against cut prices made by some 
competitor, and that he never authorized a rebate or allowance 
or concession in price below the price made by a competitor. 
(Summary, p. 259, Record, Vol. 13, pp. 1560-1561). 

He further testified that Castle had no authority to exer- 
cise his judgment as to making special arrangements with cus- 
tomers, and that Castle's only authority was to investigate 
conditions and report the facts, and then to do only what he 
should be specifically directed to do in the matter ; that in 
1898 it became known through the auditor's reports that Castle 
was making special arrangements with various customers on 
his own responsibility, and a.t Mr. Squire 's request, Mr. Hoag, 
manager of the Standard's refined oil department directed 
Castle to make a report in writing of all special arrangements 
that he had made. This report is Petitioner's Exhibit 829. 
Mr. Squire states that when he saw this report, he " had a 
mind to discharge him on the spot." He issued instructions 
to Castle that this making of special arrangements by him 
must stop. Castle continued to disregard these directions, and 
for that reason he was given three months notice and dis- 
charged in 1900. (Summary, pp. 257-259 ; Record, vol. 13 ; 
pp. 1518-1519, 1559-1562). 

No efi'ort has been made to investigate all the special ar- 
rangements referred to in exhibit 829 and testified to at length 
by Castle. Bat the rebate to Hart at Minerva is explained by 
the testimony of Silas Hart, the Standard's agent at Minerva 
at that time, who testified that the Freedom Oil Co. had 
made a cut of 1 ct. per gallon to the trade at that place 
and that L. H. Hart and others buying from the Freedom 
Oil Co. had thereupon cut the price to the consumers ; that 
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he (Silas Hart), acting on Ms own responsibility, then told all 
his trade at Minerva without exception that they could meet 
the price to the consumer made by the Freedom Oil Co.'s 
customers, and that the Standard would reduce its price to 
them accordingly. (Summary, pp. 260-261 ; Record, vol. 13, 
pp. 1511-1515.) 

As to the rebates to the peddlers Jeremiah and Vahey at 
Youngstown, Mr. Squire testified that the facts as reported to 
him by Castle at the time were that the concession in price to 
these peddlers, who were regular customers of the Standard, 
was to meet the price which the Freedom Oil Co. was making 
to peddlers at Youngstown, Jeremiah and Vahey having com- 
plained that unless the Standard met this price they would 
be compelled to buy from the Freedom or else go out of busi- 
ness. (Summary, pp. 258 ; Kecord, vol. 13, pp. 1527-1528, 
1531). 

Castle, after he had been discharged, and started in busi- 
ness for himself, was at liberty to indulge unrestrained his 
propensity for price cutting, giving rebates, etc. How far he 
improved his opportunity in this respect may be seen from his 
own cross examination (a), and from the testimony of 
B. E. Mils, H. R. Potter, F. B. Squire and 8. K. Brusman, 
witnesses for the defendant on the subject of the operations of 
the Columbia Refining Co., of which Castle was the proprietor 
and manager, at Cleveland, Lorain and Akron, Ohio. (Sum- 
mary, pp. 217-222 ; Eecord, vol. 13, pp. 1490-1494, 1498). 

2. Rebates aftee 1899. 

The same witness, G. J. Castle, testified that after he 
started in business for himself at Cleveland in 1900, the 
Standard made reductions to the trade by way of rebates, 
which at one time were as much as 2 cts. per gallon, and that 
when he started a station at Akron, O., the Standard made 
rebates to certain people who had shown a disposition to buy 
from the witness {h). This testimony was incompetent as hear- 
say, but it was contradicted by F. B. Squire as to both Cleveland 
and Akron, and as to Akron, also by 8. K. Brusman, Castle's 



(a) Summary, pp. 363-367 ; Becord, vol. 6, pp. 3088, 3103-3104, 8098- 

3099. 

(6) Summary, p. 264 ; Record, vol. 6, pp. 3056-3058. 
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agent there at that time, who testified that he was instructed 
\)j Castle to cut ^ cfc. under the Standard's price at that 
point, and to give rebates in addition to certain dealers (Sum- 
mary, pp. 265-267; Kecord, vol. 13, pp. 1527, 1529-1531, 
1483-1484). 

George L. Lane testified for the Government that after he 
left the Standard's employ in October, 1902, he sold a carload 
of oil as agent for Peter Scholl at Huron, O., and that the 
Standard thereupon gave rebates to the merchants who 
bought from him for a year. His testimony as to this trans- 
action was incompetent as hearsay and was contradicted by 
Josiah Howk, the Standard's agent in charge of its business 
at Huron at that time (Summary, pp. 267-268 ; Eecord, vol. 
13, pp. 1509-1511). 



Point. 

The petition does not allege that the defendants have ever 
reduced prices below cost, or below a profitable level, to cus- 
tomers of competitors by means of rebates or other forms of 
special prices. Nor does the evidence disclose any such ex- 
treme reductions, excepting only in connection with Mr. 
Castle's performances in Ohio, for which he was discharged. 
In the exceptional instances where rebates or other special 
prices have been made, the concession was \ ct. below tlie tank 
wagon price. It is not alleged in the petition that by this 
means the defendants have attempted to drive competitors out 
of business, but only that they endeavored thereby to hold or 
secure customers; and it is obvious that special prices of \ ct. 
below the market price could not be calculated to eliminate 
competition. A method of competition which is directed, not 
to disabling competitors from engaging in the business, but to 
securing or holding trade for its own sake, is not a method of 
monopolizing trade. 

The allegation of the petition that rebates were paid by the 
defendants on condition that the dealer should purchase his 
supplies exclusively from them during the period covered by 
the sales in connection with which the rebate was given, is in- 
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serted, we suppose, in order to attribute to rebates some fuDC- 
tion in restraint of trade which they would not have, con- 
sidered merely as special prices. As to this we observe, that, 
in the firnt place, the dealer being under no executory obliga- 
tion to buy exclusively from the person offering the rebate 
with such a condition annexed, there is no contractual restraint 
of trade, and the practice is not otherwise condemned by the 
statute (In re Greene, 52 Fed. Eep., 104 ; In re Corning, 51 
Fed. Eep., 205 ; In re Terrell, 51 Fed. Eep., 213 ; Whitwell v. 
Continental Tobacco Co., 125 Fed. Eep., 462) ; and, in the 
second place, the evidence does not show that such rebates as 
have been paid by any of the defendants have had such a con- 
dition imposed in connection with them. Thus the rebate to 
the grocer, Mandigo, by the Standard's local agent at Pitts- 
field, Mass., was paid without a word said as to why the rebate 
was given (Eecord, vol. 4, pp. 1963-1964). And, as another 
instance, Warren Dixon, a tank wagon driver for the Standard's 
Eagle Oil Co., testified that he gave rebates to five customers 
at Baltimore in 1904 and that those customers were buying 
part of their supplies from the Eagle Oil Co. and part from 
Crew-Levick Oil Co. (Eecord, vol. 20, pp. 194-195, 202-203). 

When all is said, however, as to the nature and possible 
effect upon the trade of such special prices or rebates as have 
been made, the broad fact remains that the policy of the 
various Standard companies has been steadily against all 
variations in prices to different customers. Where such varia- 
tions have occurred, they were the result of cut prices offered 
by a competitor to the customers of the Standard, and were 
made by the Standard to meet the competitor's prices for the 
purpose of holding its trade. 

The record will be searched in vain for any appreciable 
number of instances where contracts of sale made by any 
Standard agent have contained provisions obligating the buyer 
to deal exclusively with the Standard for a period of time. 
The Standard has not even made a practice of selling given 
quantities of oil for future delivery. Not one hundredth of 
one per cent, of its entire sales are executory contracts of 
sale. Its marketing business is, and always has been, a cash 
business. (See post 703, Intra State Character of Sales). 
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VI. 



MISCELLANEOUS SUBJECTS NOT SPECI< 
FIED IN THE PLEADINGS. 

(a) General Statement. 

In the record in this case there is to be found, on the sub- 
ject of so-called unfair methods of competition, not only the 
testimony of witnesses called in person on behalf of the Gov- 
ernment, but, also, read into the record, testimony from all the 
records of equity suits, criminal trials and proceedings before 
Commissions, where Standard Oil or any of its companies has 
been a party or an object of investigation. We have here, 
therefore, the result of investigations, not only in preparation 
for this case, but in preparation for all such trials and pro- 
ceedings in the past, and we may assume that all that can be 
said in disfavor of the Standard Oil Co. is on the record here. 

Here at any rate is all the " tittle tattle " of the trade. 
Every competitor who has lost a customer, every peddler who 
has had a squabble with a tank wagon driver, has always been 
welcome to the witness stand, there to air his grievance, 
whether or not it appears to have been connected with the 
Standard. Every ex-employee of the Standard has been given 
the chance to even matters with his former employer by tell- 
ing, under oath, how he substituted sharp practice for honest 
salesmanship, and then wondered that he, who considered his 
practices representative of Standard methods, should have 
been discharged. 

The result is a series of disconnected incidents varying as 
widely as human nature, which cannot have been introduced 
in evidence with any hope of establishing a method or pur- 
pose of any kind. Most of the testimony as to these incidents 
is incompetent. Mitch of that which is incompetent has been 
met and answered in the evidence. But those supposed oc- 
currences which are not supported by any competent testi- 
mony and those that relate to a period prior to 1890, we shall 
pass by now. What is left after such elimination seems, for 
the most part, too trivial for serious consideration. So far, 
however, as the limits of this brief will permit, those incidents 
which are relevant in point of time and have some foundation 
in competent testimony, will be considered. 
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(b) Standard Oil Co. (New Jersey) ; Miscellane- 
ons Subjects. 

1. Giving Away Oil. 

W. J. Metzel, a salesman of the Red C Oil Co., testified on 
behalf of the Government that at New Windsor, Md., the 
Standard's tank wagons drove around from house to house and 
gave away from 1 to 10 gallons to the customers, and that the 
Standard also gave tanks filled with oil to each storekeeper 
there and distributed coupons over the town good for a gallon 
of oil at any store (Summary, p. 136). 

W. B. Waters, the Standard's tank wagon superintendent 
at New Windsor, Md., denied that the Standard gave away 
from 1 to 10 gallons of oil to the customers, or gave tanks 
filled with oil to storekeepers at that place. He testified that 
in 1898 when the Standard first located a station at New Wind- 
sor, the Eed C Oil Company's salesmen went among the trade 
making misrepresentations as to the quality of the Standard's 
oil, and that to overcome these misrepresentations he. Waters, 
on one occasion, distributed among consumers 1 gallon samples 
of the oil, never more than 1 gallon to one person ; which was 
done by distributing among the consumers coupons good for 1 
gallon of oil at certain stores (Summary, p. 136 ; Eecord, vol. 
13, p. 1462-1466). 

2. Following Competitors' Wagons. 

Charles H. Mahle, manager of the Richmond Oil Co. at 
Richmond, Va., testified on behalf of the Government that 
the wife of Lemuel Wilmer, manager of the Dixie Oil Works, 
a Standard concern at Richmond, followed the Richmond Oil 
Company's wagons and spied upon them to see where they 
delivered oil (Summary, p. 139). 

Lemuel Wilmer, a witness for the defendants, denied that 
his wife ever spied upon the Richmond Oil Company's wagons. 
He testified that John O. Taylor had been a customer of his 
for a long time and that Mrs. Wilmer knew this ; that one 
day while walking to his oflSce she saw the " Red " oil wagon 
making a delivery to John O. Taylor, and, upon arriving at hia 
ofiice, she asked him if he had lost Mr. Taylor's trade ; that 
was the only time that Mrs. Wilmer ever mentioned to him 



688 

anything about seeing any deliveries by competitors, or made 
any report of any kind in connection with any business trans- 
action ; that he did not have anybody following the Richmond 
Oil Company's wagons in Eiclimond (Summary, p. 139 ; 
Eecord, vol. 13, pp. 1248-1250). 

(c) The Standard Oil Co. of New York : Miscel- 
laneous Snbjects. 

Practically all of the merchandising business done by the 
Albany Department of the Standard of New York from 1898 
to 1903, consisted of sales within the State of New York where 
the oil sold was refined within the State and the subsequent 
transportation and deliveries were made within the State (a). 
The Albany Department covers about two-thirds of the State 
of New York, extending from Poughkeepsie north to Canada 
and west to the Elmira Division, and including Albany, Troy, 
Oneonta and the towns down the Hudson Eiver to Pough- 
keepsie (6). As the Standard's methods of merchandising refined 
oil during this period can have no connection with interstate 
commerce, the transactions referred to by various witnesses 
for the Government as occurring in the Albany Department 
between 1898 and 1903 will not be considered here. (See post, 
VII., I7itra state Character of the Business.) 

1. Threat against Hisgen Bros. Oil Co., 1904. 

Thomas L. Hisgen, president of the Hisgen Bros. Oil Co., 
testified that when his company started in the wholesale oil 
business at Springfield, Mass., Mr. George Tuthill, manager of 
the Standard's business at that place, called on him and said, 
" I have instructions from 26 Broadway to tell you that we 
are not going to lose a gallon of oil in this town * * * 
We are going to maintain that gallonage, even if we have to 
sell it below cost and drive you out of the business, etc." ; 
that he replied to the general effect that he was born in the 
State of Indiana, not far from Missouri, and that the Stand- 
ard Oil Co. would have to show him (c). Mr. Hisgen 



(a) Summary, p. 211. 

(5) King, Record, vol. 13, p. 678. 

(c) Summary, p. 189. 
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has repeated this conversation so often on the plat- 
form on his way to the presidency of the United States that 
by this time he probably believes it to be true. George Tut- 
hill, however, testified that no such conversation ever took 
place ; that he did not say anything like what Mr. Hisgen 
reported he had said, nor did Mr. Hisgen tell him where he 
was born, nor anything like that, and he never had any in- 
structions from 26 Broadway about the Hisgen Bros, going 
into business at Springfield or about any other matter (Sum- 
mary, p. 189 ; Record, vol. 12, p. 780). 

2. Measuring Hisgen Bros.' Barrels. 

The Government's witnesses as to this incident were John 
Driscoll, a grocer at Pittsfield, Mass. ; Henry A. Hisgen, sec- 
retary of the Hisgen Bros. Oil Co. ; and Michael E. Nilan, 
sealer of weights and measures at Pittsfield in 1902. Dris- 
GoU's testimony was that in March, 1902, the Standard's local 
agent at Pittsfield, Mr. Akin, measured the contents of three 
or four of Hisgen's barrels in his store, using for the purpose 
two 5-gallon cans which he brought with him ; that, as he 
measured, Driscoll kept tally and every barrel was from 5 to 
5|- gallons short. Driscoll then measured the two 5-gallon 
cans with his own gallon measure and found that they 
held more than his measure filled five times. The next 
morning Mr. Akin came in with Charles Talbot, sealer of 
weights and measures, who measured witness' gallon can and 
found it short. Later Henry Hisgen took away his gallon 
can to have it measured. A can was produced by the Govern- 
ment and Driscoll identified it as his can, saying, " This spout 
was all bent in and we straightened it out. When I seen the 
can that was straightened up again ; that was all the difi'erence 
between the can." This can is petitioner's exhibit 643. The 
testimony of Michael E. Nilan was that in April, 1902, he 
sealed this can for Henry Hisgen and found it correct measure 
(Summary, pp. 191-193). 

The witnesses for the defendants as to this incident were 
Eoy S. Akin, Charles Talbot and Anson Griffen. The two 
5-gallon cans used in measuring the barrels for Driscoll were 
identified and put in evidence. They were two cans which 
were in regular use on Akin's wagon in March, 1902, for de- 
livering oil to customers. Anson Griffen, who was sealer of 
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weights and measures, testified that he subsequently meas- 
ured them and found them to be exactly correct. Akin testi- 
fied that the 1-gallon can used by Driscoll in measuring his 
two 5-gallon cans was dented and battered in enough to ac- 
count for the difference which Driscoll found between the 
measures. And Charles Talbot, sealer of weights and meas- 
ures at Pittsfield in March, 1902, testified that during that 
month he measured DriscoU's 1-gallon can and found it short 
measure (Summary, pp. 193-195). 

The charge here, of course, is that the Standard's agent, 
in measuring the competitor's barrels, used cans holding more 
than 5 gallons each. The only evidence of this is the fact 
that Driscoll measured them and found them incorrect accord- 
ing to his 1 gallon can. All these cans are in evidence, and 
all have been measured by official sealers of weights and 
measures and found correct in their present condition. The 
only possible explanation is that DriscoU's can at the time he 
measured with it was, as he and Akin testified, all bent in and 
dented, and, as Talbot testified, short measure in its then con- 
dition, and that this was sufficient to account for the difference 
Driscoll found in the cans. 

3. Giving a-way oil. 

James H. Kelley, a grocer at Pittsfield, and Archie Couch, 
a clerk in the store of W. O. Eoot, a grocer at Pittsfield, both 
testified that in 1906, the Standard's agents offered to give 
them oil free if they would take it (a). The making of these 
offers was denied by the agents of the Standard referred to 
in the testimony (Summary, pp. 196-197 ; Record, vol. 12, 
pp. 747, 760-761, 798). 

4. Follo"wing competitor's wagons. 

Two witnesses for the Government, Thomas J. Hogan and 
Henry J. Crawford, testified to an incident in 1903 when the 
tank wagons of the Hisgen Bros. Oil Co. at Albany were fol- 
lowed to secure information for the Standard as to the de- 
liveries made by these wagons (Summary, p. 209). 



{a) Summary, pp. 195-196. 
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(d) Standard Oil Co. (Ohio) : Miscellaneous 
Snbjects. 

1. Competition with C. B. Darby at New London, O. 

C. B. Darhy testified for the Government that, when dis- 
charged by the Standard in 1902, he peddled oil on his own ac- 
count at New London, and the Standard's salesman threatened 
him that, unless he bought oil from the Standard, it would use 
means to drive him out of business. He refused to buy oil 
from the Standard, and about three years later a man named 
Moore came to New London and peddled Standard oil there 
for about two years, cutting the price (Summary, p. 271). 

i'. B. Squire denied that the peddler Moore was connected 
in any way with the Standard, except that he bought oil from 
it, and testified that instead of Darby being threatened that, 
if he would not buy his oil from the Standard he would be put 
out of business, the fact was that Darby gave the Standard an 
order for 20 barrels of oil, which the Company refused to fill, 
on the ground that it did not wish Darby's business (Summary, 
pp. 271-273 ; Record, vol. 13, pp. 1534ll535). 

2. Competition with M. M. Hossler at Chardon, O. 

M. M. Hossler, a peddler at Chardon, 0., testified on be- 
half of the Government that in 1901 the grocers at Chardon 
stopped buying from the Standard, and the Standard then 
proposed to him that he should sell oil to the consumer on 
commission at its wholesale price. This he refused to do, 
and another peddling wagon appeared at that place (Summary, 
p. 273). 

This incident at Chardon was sufiiciently explained by a 
statement in writing, signed by this witness, and by an affi- 
davit executed by him, from which it appears that in 1901 the 
grocers at Chardon, who were buying their oil from the Free- 
dom Oil Co., began retailing oil at what was then the Stand- 
ard's wholesale price, namely, 8 cts., and that the Standard 
offered to place all its customers, including Hossler, in a 
position to retail oil at the same price ; that the reason 
why Hossler ceased buying from the Standard at that time 
was because of a misunderstanding with the Company's tank 
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wagon driver in regard to his credit with the Gompaay {a). The 
afladavit referred to is of importance in that it character- 
izes the newspaper reports of occurrences of this kind, in 
in which the Standard Oil Co. has been the object of attack. It 
reads in part as follows : " I have carefully read the article 
published in the Toledo Press and brand the same as an abso- 
lute falsehood. In justice to myself I wish to state that I 
have never been adjudged a lunatic. Such statements as the 
death of my wife and child, the bank foreclosing a mortgage 
on my rig are wrong. My wife and child are still living and I 
am still in the oil business, using the same outfit that I have 
used for many years. No oil, to my knowledge, was ever given 
free in Chardon. To the best of my knowledge, 8 cts. is the 
lowest price it ever reached, and this was several years ago. 
The story in the above mentioned article of the woman taking 
free oil from Bute King's wagon and pouring it on the ground 
and afterward buying it off me is idiotic. Newspapers that 
pubhsh such articles as the above described have done me 
more harm than good ; they have subjected myself and family 
to ridicule, especially among my Chardon neighbors. 

(Signed) M. M. Hosslee." 

(e) Standard Oil Co. (Indiana) : Miscellaneous 
Subjects. 

1. Different Brands of Oil Out of One Storage 
Tank. 

E. M. Wilhoit testified on behalf of the Government that 
while he was in the employ of the Standard of Indiana prior to 
1897, it was a common practice to sell at different prices differ- 
ent brands of oil drawn out of the same storage tank. (Sum- 
mary, p. 304). 

Z. J. Drake, at that time general manager of the sales de- 
partinent of the Standard of Indiana, denied that there was 
any such practice and explained how the misapprehension with 
regard to it may have arisen. He said that there were instances 
where the Standard was carrying two grades of oil — water 



{a) Summary, pp. 274-377 ; Record, vol. 6, pp. 2945-3946. 
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white and prime white — and a customer would want a barrel 
of prime white, when the Standard, being out of prime white, 
would furnish him with a barrel of water white instead at the 
price of prime white oil. The substitution would be explained 
to the customer and he would receive the water white oil — 
which is a more expensive oil— at the same price which he had 
theretofore been paying for prime white. These were the only- 
circumstances under which there has ever been a substitution, 
and such substitution is all to the advantage of the retailer and 
the ultimate consumer (Summary, pp. 304-305 ; Eecord, vol. 
13, pp. 1075). 

(2) Competition at Portland and Saranac, Mich. 

Frank Gamerl testified on behalf of the Government, that 
while in the employ of the Standard of Indiana at Lincoln, 
Nebr., in 1905, he arranged with merchants at Portland Mich., 
to reduce their retail price for oil from 12 to 6 cts. in compe- 
tition with merchants buying from the competitors ; and that 
he agreed to give his customers a correspondingly low whole- 
sale price ; but that each time he returned there, he found these 
merchants selling again at 12 cts. a gallon. He also told the 
merchants at Saranac, Mich., that he would do the same thing 
there if they did not buy from him (Summary, p. 309). 

(f) Standard Oil Co. (Kentucky) : Miscellane- 
ous Subjects. 

1. Purchase of the Peoples Oil Co. from the Widow 
Jones at Mobile. 

Charles Kercher testified on behalf of the Government 
that while in the employ of the Standard of Kentucky, he was 
instructed by Mr. 0. T. Ceilings to go to Mobile and try to 
buy out Mrs. Jones, who was a widow operating an oil busi- 
ness there which had been left to her by her husband, and 
that he was instructed to conceal the fact that he came from 
the Standard. Mr. C. T. Collings was cross-examined as to 
this incident as follows (Eecord, vol. 12, p. 974) : 

" Q. Didn't he (Kercher) say that she (Mrs. Jones) didn't 
want to sell out ? A. I have never heard of such a thing. 

Q. Didn't she break down and tell him that she had to 
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have the business ; that her husband had died, that she had a 
family to support and had to have the business ? A. I never 
heard of such stuff. 

Q. Tou were trying to drive that widow out of Mobile. 
A. Oh, that's all rot. 

Q. "We will see whether it is or not. A. Well, you prove 
any such stuff as that. (Summary, p. 371). 

C. T. CoUings had explained that Mrs. Jones wished to 
sell her late husband's peddling business at Mobile, and the 
Standard was willing to buy, but she asked too high a price, and 
he sent Kercher to negotiate with her as an outsider in order to 
see whether she would sell to some one other than the 
Standard at a reasonable price. Kercher was unable to come 
to terms with her, and two or three years later the Standard 
purchased the business through its local agent. Captain Mor- 
ris. Mrs. Jones's view of this transaction is disclosed in a 
letter from her to Capt. Morris (Defendants' Exhibit 92^, 
dated April 4, 1908, which is, in part, as follows (Summary, 
p. 372) : 

" Yesterday I received the enclosed paper from a friend in 
Mobile, and I naturally feel very much wrought up over it. 
* * * Somehow I feel we ought to know the author of all 
this mess and make the Register Co. print a denial of 
same. I feel that it would be only justice to both myself as 
former owner of the Peoples Oil Co. and to the Standard Oil 
folks as well. * * * Would you mind writing the paper 
a denial that I was indebted to the Standard and forced out 
of business 9***1 hate for all my friends to think I 
am ' busted ', for I was never better off financially than when 
I sold and owed no man a penny either." 

Summary, pp. 372-373 ; Record, vol. 12, pp. 928, 
973-976 ; Record, vol. 13, pp. 1436-1437. 

(2) Fraudulent Tests of Competitors' Oil. 

F. L. Hibhs, a witness for the Government, testified that he 
was employed as a salesman by the Standard of Kentucky at 
Peoria, from 1902 to March, 1905 ; that while there, he was in- 
structed to practice six different fraudulent tricks in making 
tests with lamps for storekeepers, of oil sold by competitors as 
compared with Standard oil, and that he practiced these 
fraudulent tests up to the time he left the employ of the 
Standard in 1905. He gave illustrations with a lamp before 
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the Interstate Commerce Commission, where his testimony was 
taken, the tricks illustrated by him being, (1) using a lamp with 
a shallow bowl for Standard oil and a deep bowl lamp for com- 
petitor's oil ; (2) spreading the burning end of the wick used 
for the competitor's oil ; (3) using a longer wick for the com- 
petitor's oil than for the Standard's ; (4) stopping the ventilat- 
ing holes of the burner in the lamp containing the competitor's 
oil ; (5) bending the burner so as to let in air between the 
burner and the chimney ; (6) wetting the wick before inserting 
it in the competitor's oil (Summary, pp. 374-375). 

JR. E. Lashley, the Standard's agent at Peoria, who gave 
Hibbs his instructions as to the making of comparative tests 
of oil with lamps, and J. L. Trann, assistant to the agent at 
Peoria, unqualifiedly denied that any such instructions or 
teachings as testified to by Hibbs were given to him or any 
other salesman, or that any such practice was ever authorized 
or permitted, and explained exactly what instructions were 
given to salesmen on this subject and what was done by them, 
so far as a careful supervision could determine. L. J. Dens- 
herger and C. M. Hayes, salesmen of the Standard, working 
side by side with Hibbs at Peoria, and receiving their instruc- 
tions in common with him, denied receiving any of the teach- 
ings or instructions described by Hibbs, and denied any 
practice of conducting fraudulent comparisons of oil in the 
Peoria territory. Neither Lashley nor Densberger were in 
the employ of the Standard at the time when their testimony 
was given (a). Where Hibbs got his " tricks " is plain from 
reading the printed circular (Defendants' Exhibit 90), of which 
thousands, it was testified {h), were distributed yearly in the 
Peoria territory to the storekeepers and other dealers, with 
additional copies to be distributed by them to the consumers, 
containing directions as to the care of the lamp and the way 
to get the best results from the use of it. In this circular 
the customer is directed to use a lamp with a shallow bowl, 
to trim the wick in a certain way, to be sure that the chimney 
fits the burner so that there is no air space between them, to 
guard against the stoppage of ventilating holeswith dirt, etc. 



(ffi) Summary, pp 376-382; Eecord, vol. 13, pp. 1008-1015, 1020, 1025, 
10S7, 1021-1022, 1023-1025. 

(6) Summary, pp. 376-382 ; Record, vol. 12, pp. 1014, 1026. 
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All Mr. Hibbs had to do was to take this circular, of which he 
had many copies, and reverse the directions contained therein. 
He then had his " tricks " ready-made for the Interstate Com- 
merce Commission. 

3. Contaminating Competitors' Oil. 

F. L. Hills and A. C. Anneti testified on behalf of the 
Government that while they were in the employ of the 
Standard at Peoria, 111., in 1904, a dinner was given at a 
club in Peoria at which Mr. C. H. Hand, then general manager 
of the Standard of Kentucky, Mr. Trann, the local agent, and 
certain salesmen were present and that Mr. Hand told them all 
of an occurrence where Eobert Carlisle, a salesman, had been 
furnished with money by Mr. Hand for the purpose of having 
a competitor's oil contaminated in the effort to recover busi- 
ness (Summary, p. 382). 

This testimony was contradicted by G. H. Hand, J. L. 
Trann and Z. J. Denslerger. Mr. Hand testified that he never 
furnished Eobert Carlisle or any other salesman of the Standard 
with money for any such purpose (a). L. J. Densberger was 
one of the salesmen present at the dinner referred to, and sat 
one chair removed from Mr. Hand. He testified that Mr. Hand 
was giving the men sitting close to him a little talk on methods 
of getting business, and to illustrate, mentioned that Robert 
Carlisle had come to him a short while before and said that 
the Standard was going to lose a piece of business at Kokomo, 
Ind., and that Carlisle stated he believed he could hold that 
business if he could have $100, and that Mr. Hand replied 
that he could not have $100 and further told Carlisle to go and 
get that business and it get right or the Standard would lose 
it (Summary, p. 383; Record, vol. 12, pp. 1022, 1023). 

4. Giving A-way Oil. 

F. L. Hills testified on behalf of the Government that 
while in the employ of the Standard at Peoria as a salesman, 
he gave two merchants at Astoria 60 and 75 gallons of oil to 
induce them to countermand a competitor's oil (Summary, 
p. 384). 



(a) Summary, p. 383 ; Record, vol. 13, pp. 1050, 1051. 
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J. L. Trann testified on behalf of the defendants that if this 
was done by Hibbs, it was without authority and the oil given 
away must have been paid for out of his own pocket. Nothing 
of this sort ever happened to the knowledge of the witness or 
with his authority (Summary, pp. 384-385 ; Record, vol. 12, 
pp. 1030). 

5. Oil Sold Under Different Brands at Different 
Prices. 

M. Maxon testified on behalf of the Government that while 
he was in the employ of the Standard of Kentucky as local 
agent at Decatur, 111., prior to 1902, there was a practice 
known to the Company's general officers of selling oil drawn 
from one storage tank at different prices and under different 
brands (Summary, p. 390). 

Mr. G. T. Collings denied that such a practice existed, and 
explained that the only thing like it that ever happened was 
where a customer ordered prime white oil, and the Standard, 
having at the time only water white oil, a superior grade, on 
hand, delivered the water white oil to the customer at the 
prime white price, informing the customer that he was thereby 
getting the benefit of the substitution (Summary, p. 390 ; 
Kecord, vol. 12, pp. 891-892). 

6. Arrangements With. Merchants For Low Retail 
Price. 

M. Maxon testified on behalf of the Government that under 
instructions from Mr. C. T. Collings, he made an arrangement 
with a merchant at Paris, 111., in 1898, whereby a 5 ct. retail 
price was made by the merchant at that town ; and H. C. 
Boardman testified that about ten years ago, when the Eed C 
Oil Co. sold a carload of oil at Washington, he, then in the 
employ of the Standard at Atlanta, Ga., arranged with a 
merchant of Washington to retail oil at 5 cts. a gallon, and that 
this "made all the merchants very sore" (Summary, p. 391). 

C. T. Collings denied that he instructed Maxon to arrange 
for a retail price of 5 cts. with a merchant at Paris, or that he 
ever instructed Boardman to make such an arrangement with 
the merchant at Washington, Ga. ; that neither of them would 
have authority to make such arrangements without instruc- 
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tions from him, and that he has never authorized a 5 ct. retail 
price ia that way and has never known in his thirty years' 
experience of a 5 ct. retail price or heard of such a retail price 
being made anywhere (Summary, pp.. 391-393 ; Kecord, vol. 
12, pp. 890, 91b-914). 

7. Employment of Peddlers. 

Charles Kercher testified on behalf of the Government 
that while he was in the employment of the Standard of Ken- 
tucky managing its peddling business at Terre Heute, two 
peddlers named Hultz and Day at that place, buying their oil 
from the Standard, complained because their business was 
being injured by the peddling business conducted under 
Kercher's management, and that he was instructed to arrange 
with these men that they should peddle oil under their own 
names on a salary from him. Petitioner's Exhibits 783, 784, 
785 (a), 902 (6), are letters which refer to placing Hulz and 
Day on a salary (Summary, p. 393). 



Point One. 

The defendants have not monopolized or attempted 
to monopolize any part of trade, or given evidence of 
a purpose to monopolize trade by methods of compe- 
tition not specified in the pleadings. 

It is well to observe at the outset the significant fact that 
almost every charge on a miscellaneous subject which is defi- 
nite enough and recent enough for full and proper investiga- 
tion has been enth'ely disproved or explained. 

In the next place, and this disposes of these various and 
varied subjects of testimony as far as their evidential value in 
this case is concerned, there is no connecting link between them. 
No one of the practices charged, even if proved, would be 



(a) Record, vol. 6, pp. 2817-2819. 
{b) Record, vol. 12, pp. 1006. 
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common to all, or, in fact, to more than any two of tlie Standard 
companies, and few are alleged in connection with more than a 
single company. None run through a sufficiently long or into 
a sufficiently recent period of time to have any bearing what- 
ever upon what the present purposes of the defendants are. 
Most of them, while having perhaps a certain human interest, 
could not, in any event, be relevant to any legal issue in this 
case. Taken altogether, they are to be classed merely as inci- 
dents in the conduct of a great business, and cannot by any 
possible process of reasoning be made a basis from which to 
infer a present intention on the part of the defendants to 
monopolize trade. 

Take, for instance, the testimony of Maxon referring to the 
Standard of Kentuckj', and of Wilhoit referring to the Stand- 
ard of Indiana, that those companies some time prior to 1899 
had a practice of drawing oil from one storage tank and selling 
it under different brands at different prices. The denials of 
Mr. Drake and Mr. Collings on this subject, while they dis- 
pose of the charge so far as any policy of these companies is 
concerned, of course could not negative the possibility of 
some local agent having done this in the past. But supposing 
he had, could the overcharging or undercharging of some cus- 
tomers in this way be classed as an effort on his part directed 
primarily to stifling or restricting competition ? 

Take again the testimony of Maxon and of Boardman that 
prior to 1899 tbey on one or more occasions made an arrange- 
ment with some one merchant in a town to retail oil at a price 
so low that it netted a loss to the Standard, presumably 
for the purpose of inducing other merchants to buy of the 
Standard. Could such an occurrence happening ten years 
ago, and not repeated since that time, even if proved, charac- 
terize the present purposes of these defendants ? 

Or, consider a practice on the part of same local agent of 
having a competitor's tank wagons followed for the purpose of 
getting a report of the competitor's deliveries of oil. This is 
not really a competitive measure at all. The Standard's tank 
wagon drivers have certain specified routes ; each driver knows 
every dealer in oil on his route, and he solicits that whole 
trade every day or every two days. He does not need to be 
informed what deliveries his competitors are making ; he 
knows it as well as he knows his own deliveries. But the 
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agent in charge of the station may wish to have this informa- 
tion at intervals through sources other than his drivers, in 
order to assure himself that the drivers are reporting condi- 
tions to him correctly. If he may not do this, he is at the 
mercy of possible misrepresentations by his drivers to cover, 
it may be, their own incompetence or neglect (See, Squire, 
Record, vol. 13, p. 1516 ; Castle, Cross-examination, Kecord, 
vol. 6, p. 3098). 

Standard Oil is not served by a host of angels, but by 
human beings. Like other human beings they are liable to 
err. Thej^ are, however, representative men, and in a very 
real sense, picked men. The thousands of employees are care- 
fully chosen ; they are paid fair wages and are given regular 
employment, through good times and through bad. There is 
a saying in the Company, " None re.sign, and few die." (Kec- 
ord, vol. 12, p. 686). Their permanent welfare is safeguarded. 
The Standard of New York, for instance, pensions its em- 
ployees when they have finished a certain term of service. 
(Wm. R. King, Record, vol. 12, p. 686). In return, the Stand- 
ard expects and receives zealous and loyal service from the 
men. The system of promotion among them is strictly a 
merit system. This has the defects of its virtues, in that it 
sometimes leads to overzealous acts on the part of agents and 
salesmen, of which the Standard has had to bear the burden. 

It has also borne the burden of the acts of another class of 
men, fortunately few in number, whom no large aggregation of 
people can hope entirely to escape. These are men, who, 
reading evil into the simplest actions, decry it loudly, while 
violating in their performance the dictates of common honesty 
and decency. There are not lacking some precious examples 
of this manner of man in the record in this case. 

E. C. Armstrong, a witness for the Government, when m 
the employ of the Standard of New Jersey, was shocked in his 
moral sense because that Company received reports of com- 
petitors' shipments. But on cross-examination he testified 
(Record, vol. 5, p. 2266) : Q. During what months were yon 
ill while you were in the employ of the Standard Oil Co. ? A. 
I think it was May, June, July and August. I think of the 
year 1902. Q. The last year that you were there ? May, 
June, July and August you were sick ? A. That is right. Q. 
What was your salary ? A. $35 a month. Q. And did you 
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lay off those four months ? A. Did I lay off ? What do you 
mean? Q. You didn't do any work, did you? A. No sir. Q. 
Did your salary go right along ? A. It did. Q. They paid 
your salary the four months you were at home ? A. Yes sir. 
Q. Different men connected with the Company called upon you 
from time to time to ascertain the condition of your health ? 
A. Simply one man called, as I recall. Q. And during all 
those four months your salary went right along ? A. That is 
right. Q. While you were ill and did no work ? A. That is 
right. Q. Within three months after that you stole those papers? 
A. That is prohahly right. 

E. N. Wootien, a witness for the Government, viewing the 
subject from his own high moral plane, was of the opinion 
that " the evil example set by the Standard Oil Co. has very 
largely permeated the commercial world ; " but did not him- 
self scruple to filch a file of correspondence from the office in 
which he worked for future use in dealing with or against the 
Company by which he was then employed (Record, vol. 5, pp. 
2131-2135). 

These witnesses there are, and others like them, whose 
testimony is in the record. They are beneath contempt, not 
because they are thieves, not because they have not told the 
truth, not because of the practice"? which led to their dis- 
charge, but because, while in a position of trust, with no 
cause for complaint or motive to revenge, they coldly and de- 
liberately planned and executed the means by which they might, 
as they believed, betray the confidence of their employer. It 
is to be hoped that their testimony will receive the degree of 
consideration which it deserves. 



Point Two. 

The testimony relating to alleged unfair methods 
of competition read into the record in connection 
with the Waters-Pierce Oil Co. has no relevancy 
in this case. 

Certain testimony for the Government and for the 
defendants, relating to the subjects of alleged price cutting, 
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rebates and reports of competitors' shipments in connection 
witli the Waters-Pierce Oil Co., was read into the record 
here from the record in the Waters-Pierce case in Missouri. 
Although Standard Oil interests have owned a portion of the 
stock of the Waters-Pierce Oil Co. practically continuously 
from about 1878, nevertheless these interests have never 
directed or controlled in any way the operation of the 
business of that company or its methods of competition 
in merchandising refined oil. On the contrary, they have 
been from the beginning ousted by that company from any 
share in the direction of its affairs. The testimony 
relating to the methods of the Waters-Pierce Oil Co. cannot 
be cited, therefore, one way or the other, as bearing upon the 
question of the Standard's policy towards its competitors 
in the merchandising of refined oil, and, for that reason, 
this testimony has not been considered in the brief (Summary, 
pp. 427-429). 

In U. S. V. American Tobacco Co., 164 Fed. Eep. 700, it 
appeared that in May, 1901, George J. Wheelan and associates 
organized the United Cigar Stores Co. for the purpose of re- 
tailing cigars and tobacco. Subsequently the American To- 
bacco Co. acquired the controlling interest in the Stores Co., 
which has been held by it continuously and has been increased 
from time to time. Wheelan and his associates have always 
had the active management of the Stores Co., which deals in 
the products of the defendants, and also of independent manu- 
facturers. No member of the American Tobacco Co. or its 
subsidiary companies is a member of the board of the Cigar 
Stores Co., and there appeared nothing to show that the Stores 
had been managed in the interests of the Tobacco Co. to the 
exclusion of other manufacturers. Held, that no injunction 
should issue with reference to the United Cigar Stores Co. 
Judge NoYES : " Eliminating the fact that the Tobacco Co. has 
a large pecuniary interest in the Stores Co., there is absolutely 
nothing left upon which to base the charge of a conspiracy to 
restrain and monopolize trade." 
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VIE. 

INTRA STATE CHARACTER OF THE BUS- 
INESS. 

The following tabulation shows the percentages of the total 
•domestic marketing business in refined oil and gasoline cf all 
the Standard companies engaged in such business, which con- 
sisted of sales where the oil was first stored in storage tanks 
at the various stations and substations of the Company in 
various states, and was then drawn from the storage tanks into 
tank wagons or filled into barrels, cans or cases, as the case 
might be, and was sold and delivered within the state in which 
it had been previously stored, the sales being present sales 
made after the oil had been stored in the Company's storage 
tanks in the state where the sales were made (See " A "). The 
tabulation also shows the percentages of the total business in 
lefined oil of the companies named in the states named, which 
consisted of sales within the state where the oil was refined 
{See " B "). It also shows the percentages of the total mar- 
keting business in refined oil of the companies named in the 
states named, which consisted of sales within the state where 
the oil was produced and refined (See " C "). 

These percentages are figured for representative years. 

Repinbd Oil. "A." 



Standard Oil Co. of New York 
Standard Oil Co. (New Jersey). 
The Standard Oil Co. (Ohio).... 

Standard Oil Co. (Indiana) 

Standard Oil Co. (Kentucky)... 
Standard Oil Co. (California)... 
Standard Oil Co. (Nebraska).... 

The Atlantic Refining Co 

■Continental Oil Co 



Vol. 


Page. 


13 


693 


17 


3531 


13 


1538 


13 


1079 


12 


933 


17 


8497 


17 


3533 


15 


3424 


17 


3531 



Percentage 

Intra State 

Sales. 



97.00 
97.04 
98.67 
99.61 
97.85 
94.77 
100.00 
99.43 
88.97 



Percentage 
Interstate 

Sales. 



3.00 
3.96 
1.33 
0.39 
3.15 
5.33 
0.00 
0.57 
16.03 
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Gasoline and Naphtha. ' 


A" 






Vol. 


Page 


Percentage 

Intra State 

Sales. 


Percentage 
Interstate 

Sales. 


Standard Oil Co. of New York 

Standard Oil Co. (New Jersey) 

The Standard Oil Co. (Ohio) 

Standard Oil Co. ^Indiana) 


12 
17 
13 
13 
12 
17 
17 
15 
17 


693 
8581 
1539 
1079 

938 
3497 
3532 
2424 
3531 


93.00 
93.28 
98.67 
99.67 
97.21 
90.58 
100.00 
97.72 
88.13 


8.00 
6.72 
1.33 
0.33 


Standard Oil Co (Kentucky") 


2.79 


Standard Oil Co. (California) 


9.42 


Standard Oil Co. (Nebraska) 

The Atlantic Refininsr Co 


0.00 

2.28 


Continental Oil Co 


11.87 






Refinbd 


Oil. 


"B" 






Vol. 


Page. 


Percentage 

Refined 

Within 

the State 

Where Sold. 


State. 


Standard OU Co. of New York 

The Standard Oil Co. (Ohio) 

Standard Oil Co. (Calfornia) 


12 
13 

17 

15 
17 


717 
1539 
3497 

3422 
3581 


98.00 
100.00 
100.00 

93.93 
96.00 


New York 

Ohio 

California 


The Atlantic Refining Co. (Phila- 
delphia Dep*t.) 


Pennsylvania 
Colorado 


Continental Oil Co 






Refined 


Oil. 


"C" 






Vol. 


Page 


Percentage 
Produced 
and Refined 
Within the 
State Where 
Sold 


State 


The Standard 00 Co. (Ohio) 

Standard Oil Co. (California) 


13 

17 


1539 
3497 


100.00 
100.00 


Ohio 
California 



CHAPTER X. 



GAI,BNA-SIGNA]y Oil, COMPANY. 
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CHAPTER X. 
GALENA-SIGNAL OIL COMPANY. 

Pleadings. 

I. The material allegations of the petition relating to the 
Galena-Signal Oil Company are contained in pages 164 to 173, 
inclusive, and may be summarized as follows : 

1. That the Galena Signal Oil Co. and the Waters Pierce 
Oil Co. have for more than ten years had a monopoly of the 
sale of lubricating oils to railroads. 

2. That these oils have been sold to the railroads under 
contracts " uniform as to form and as to the conditions of 
service, but not as to price " ; that under the action of the 
guaranties, there are veide differences in the actual prices at 
which the oils are sold ; that the prices paid by most of the 
railroads are excessive and unreasonable, varying from less 
than 50 per cent up to 100 per cent of the invoice prices. 

3. That the Standard Oil Co. has " influenced and com- 
pelled " the various railroad companies to purchase the Galena 
oils at excessive prices by 

(a) " threatening to withdraw and divert traflBc ", 
and 

(b) " by acquiring stock and representation upon 
the Boards of Directors of various Eailroads ". 

This last sub-point is developed pp. 164-167, where 
the various individuals and the railroads of which they 
are directors are named. 

4. That the railroads have paid the alleged excessive prices 
for oils " as condition of securing shipments and traflBc " from 
the Standard Oil Co., so that such payments have been sub- 
stantially " the payment of a rebate " to the Standard Oil Co. 

5. That competing refiners have been able to manufacture 
and have attempted to furnish railroad companies with lubri- 
cating oils " the same as and of the same quality as " the Galena 
oils at prices not to exceed 50 per cent of the Galena invoice 
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prices, but have been unable to sell the same because of the 
influence of the Standard Oil Co. upon the railroads exerted in 
the manner above mentioned (3, Sub div. a & h). 

II. The answer substantially denies all the above men- 
tioned allegations, except that the oils are sold under contracts 
uniform as to form and as to the conditions of service and 
that the individuals mentioned on pages 165-6 are directors of 
the railroads also there named. The answer also sets up that 
the oils are compounded by secret processes and are in their 
composition, manufacture and quality different from any other 
lubricating oils made or used in the United States. (Answer, 
XVII, pp. 52-56). 



The essential allegations in the petition re- 
lating to the Galena-Signal Oil Company have 
absolutely failed of proof. 

I. The charge that the railroads have been influenced to 
give business or pay unreasonable prices to the Galena Com- 
pany, either through freight inducements offered by other 
Standard Oil interests, or by the influence of individuals 
actively connected with some of the defendant companies, 
who are at the same time directors in various railroads, 
is unsupported by any competent evidence in the case. 
As to five of the twenty-two railroads enumerated in this 
connection in the petition (pp. 165 & 166) there appears to 
be no evidence whatever in the record bearing on their 
relations, if any, with the Galena-Signal Oil Co. Of the remain- 
ing seventeen railroads (assuming, but not conceding the 
correctness of the Government's interpretation of the Galena 
contracts) it appears (Def. Exhib. 67, vol. 18, pp. 220-222) 
that, in 1904 and 1905, the years selected by the Government, 
six paid 100 per cent of the invoice prices ; six paid between 
90 and 100 per cent ; four paid 80, 82, 85 and 88 per cent re- 
spectively, and one paid 79 per cent. On the other hand, of 
railroads having no directors in any way connected with any 
of the defendants, it appears that twenty- seven in the same 
years paid 100 per cent of the invoice prices ; twenty-one paid 
between 90 and 100 per cent, and thirteen railroads paid be- 
tween 80 and 90 per cent. The figures in this paragraph refer 
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to individual railroads and not to systems, to conform to the 
allegations of the petition, which refer always to individual 
railroads. 

II. That the peculiar features of the Galena contracts and 
the disparity of some of the results when referred to the basis 
of invoice prices have no possible relation to any improper in- 
fluences brought to bear upon the railroads, and that the charge 
that the apparent high prices in some instances constitute an 
indirect form of rebates is preposterous, is also clear from the 
fact that contracts in identically the same form and with widely 
different guaranties based upon certain percentages of previous 
cost have been made with some 113 street railroads in the 
United States, and with a large number of steam railroads in 
South America and Europe, in neither of which groups of rail- 
roads is any suggestion of rebates possible (post, pp. 753-756). 

TIT. The allegation in the petition (p. 172) that competing 
refiners have for many years been able to manufacture and 
have attempted to furnish to railroads lubricating oils of the 
same quality as that of the Galena oils and at prices not ex- 
ceeding fifty per cent, of the Galena invoice prices, is shown 
to be without foundation by the testimony of Mr. Harrison 
and the evidence introduced in connection with his examina- 
tion, from which it appears that the invoice prices charged by 
the New York Lubricating Oil Company are but slightly less 
than Galena invoice prices. The only other prices which ap- 
pear in the record are those of an unnamed company which 
are higher than the prices of the Galena (post, pp. 807-9). 



General Statement. 

I. The Galena-Signal Oil Company, one of the defendants, 
is a corporation doing business at Franklin, Pennsylvania, 
and organized under the laws of that State. It is the suc- 
cessor of two earlier companies, one the Galena Oil Works, 
Limited, and the other the Signal Oil Works, both of which, 
and their successors, however, have been held substantially in 
common ownership for over thirty years (Def. Ex. 282, vol. 19, 
p. 680). Seventy per cent, of the capital stock of the present 
company is owned by the Standard Oil Company (New Jersey), 
which seventy per cent, represents holdings in the two earlier 
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companies acquired by Standard Oil interests about the year 
1879, and which are mentioned in the trust agreement of 1879 
(Defts'. Ex. 257, -vol. 19, p. 618), as " seven -eighths of 
entire interest and capital stock of Galena Oil Works Limited." 
The business of the present company and of its predecessors 
has always been confined to the manufacture and sale of 
lubricating and signal oils, chiefly for the use of steam and 
electric railroads, including street railroads. A very large 
percentage of the steam railroads of the United States and 
Canada ; over seventy-five per cent, of the steam railroads of 
South America ; and a substantial mileage of the steam rail- 
roads in France, Italy, Denmark, Switzerland and other Eu- 
ropean countries, are now and have been for many years 
lubricated with the oils manufactured and sold by this 
Company. (Sedgwick, vol. 11, pp. 154-185). About twenty- 
nine per cent, of the street railway mileage of the United 
States are at the present time similarly lubricated. (Post 
p. 753) The total sales of the Company in 1906 amounted 
to $9,998,30479 (Pet. Ex. 274B, vol. 8, p. 565). The capital 
stock of the Company is ten million dollars, of which, how- 
ever, a part was issued for good Avill. Cid.J 

II. Most of the railroad business of the Company 
is done through the medium of contracts between the Oil 
Company and the respective railroads, which contracts are 
and for many years have been substantially identical in 
their provisions (Steinbrenner, vol. I., p. 419). The chief 
feature of these contracts is a provision whereby the Oil Com- 
pany agrees that the lubrication of the railroad during the 
period of the contract shall not exceed a fixed sum per thou- 
sand miles run by the locomotives, passenger cars and freight 
cars, respectively, used by the railroad company. For con- 
venience, a uniform initial gallon price for each different kind 
of lubricant is inserted in the contract, and the amounts of the 
various lubricants delivered to the railroad company are in- 
voiced from month to month at these initial prices. The in- 
voices are paid from month to month by the railroad com- 
panies, except that the contracts provide that awy railroad 
may vnthhold payment of invoices in excess of the amount of t lie 
guaranteed cost up to the time of payment. At the end of the 
year or other accounting period, if the amount paid by the 
railroad on the monthly invoices exceeds the total maximum 
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guaranteed cost based upon the mileage, the Oil Company re- 
funds the excess to the railroad. On the other hand, should 
the total amount of the monthly invoices be less than the total 
maximum guaranteed cost, then the settlement is made simply 
on the invoice figures {post, p. 759). 

Thus the contract is one for the sale, — not of oil by the 
gallon, — but of lubrication iy the thousand miles, the liabilty 
of the railroad being measured either by the total maximum 
guaranteed cost based upon the mileage, or by the total amount 
of the invoices, when that is less than the maximum guaranteed 
cost. Whenever the total amount of the invoices equals or 
exceeds the total maximum guaranteed cost, no attention what- 
ever is paid to the invoices, and the amount of lubricants con- 
sumed is immaterial. 

This general form of contract has been in use by this Com- 
pany and its predecessors since 1875, and exclusively since 
1884 ; except in the case of a few steam railroads and a small 
percentage of street railroads, which have, for a longer or 
shorter period, purchased lubricants of the Oil Company with- 
out a guarantee and paid for them at invoice prices. (Deft.'s 
Ex. 62, Vol. 18, pp. 184-207 ; Deft.'s Ex. 44, vol. 18, p. 160). 

III. The limits of maximum cost guaranteed to different 
railroads differ very widely, largely because of the difference 
in mechanical and topographical conditions of the particular 
railroad and of the personal equation of its management and 
employees. Where these factors do not fully explain the dif- 
ferences, they are to be accounted for by the origins of the 
different contracts. (See post p. 770) From the beginning, 
the practice of the Oil Company has been, whenever making a 
contract for the first time with a railroad, to agree to lubricate 
that railroad at a certain percentage of the previous cost 
theretofore sustained by the same railroad when its equipment 
was lubricated with other oils, the percentage usually being 
ninety per cent., but, in a few instances, either ninety-five or 
one hundred per cent. With very few exceptions, this has 
been the origin of the maximum guaranties on every railroad 
lubricated by the Galena Signal Oil Company. (Del Ex. 62, 
vol. 18, p. 184) Starting with the initial maximum guar- 
anties thus determined, the maximum guaranties in subsequent 
renewal contracts have been decreased or increased as the case 
may be, according to the conditions on the particular railroad 
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and according to the results which experience under the orig- 
inal or successive contracts has worked out. Each railroad, 
therefore, has to be considered by itself as an independent 
proposition. There is no such thing as a uniform maximum 
guaranty of cost possible of application to many different rail- 
roads. 

IV. Much has been made by the Government of the fact 
that certain railroads, especially those comprised in the Penn- 
sylvania System, have procured their lubrication upon maxi- 
mum guaranties somewhat lower than various other railroads 
similarly situated, and, owing to their extravagant use of oil, 
have paid a total amount, which, reduced to the gallon basis, 
shows an apparently low price per gallon for the lubricants so 
used by them. This method of comparison is entirely un- 
reasonable and unfair. These railroads show no exception to 
the ordinary rules concerning these contracts, except in so far 
as unprofitable contracts made between the Galena-Signal Oil 
Company and these railroads may have been continued. Each 
of the contracts first entered into hy such railroads was based 
upon a percentage of tke -previous cost, and each of the con- 
tracts VMS for the sale of lubrication and not for Ihe sale of oil 
hy the gallon. If the low maximum guaranteed costs have 
been continued in the case of the Pennsylvania System, so 
that the net result there has been a loss to the Oil Company, 
it is explained sufficiently by the advertising value at home 
and abroad to the Oil Company of lubricating so important a 
system as the Pennsylvania (Post, p. 788). 

V. The lubricants of this Company are made by carefully 
guarded and exclusive secret processes, known only to a few 
individuals, by which processes Oxide of lead is combined with 
other ingredients in perfect solution, with the result that the 
lubricants have a body or fluid consistency which preserves 
the necessary film of oil between the bearing surfaces for long 
periods and under the most trying conditions of climate, 
weather and speed. Under like conditions, a much smaller 
quantity of these Galena oils is required to accomplish a given 
result than is true of any other known railroad lubricant. 
(Post, pp. 731-2.) 

VI. The merits of these lubricants are unique and extra- 
ordinary. By the uncontradicted testimony of a great number 
of witnesses, it appears that their use has wrought a revolu- 
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tion in the whole subject of railway lubrication ; has sub- 
stantially done away with hot boxes and the many evils flow- 
ing from them ; has greatly reduced the cost of lubrication ; 
and that almost the entire steam railway service of the United 
States depends for its successful operation to-day upon the 
lubricants of the Galena-Signal Oil Company. (Post, pp. 731- 
56). The Government has not put forward a single witness nor 
offered a scrap of evidence which in any way weakens the fore- 
going statement. Substantially, it stands admitted in the 
case, that, in respect to their excellence, the products of this 
Company have, for upwards of thirty years, heen without a 
jnval. 

The United States Government, the petitioner in this suit, 
has itself in the most formal manner and to an extent amount- 
ing to estoppel repeatedly certified to the excellence of the 
Galena lubricants. The United States Centennial Commission 
in 1876, the oflBcials of the World's Columbian Exposition in 
1893, of the Louisiana Purchase Exposition in 1904, and of the 
Pan-American Exposition in 1901, each and all, acting under 
the authority of Acts of Congress and on behalf of the United 
States Government, conferred upon the Galena Signal Oil 
Company or its predecessors medals for the excellence of the 
lubricants manufactured and sold by them (Def. Exhib. 54, vol. 
18, p. 171 ; see also vol. 11, p. 440, pp. 441, 443-444 ; 16 U. S. 
Statutes at Large, Chap. 105, p. 470 ; 17 U. S. Stat., Chap. 259, 
p. 203 ; 18 U. S. Stat., Chap. 208, p. 76 ; 26 U. S. Stat., Chap. 
156, p. 62 ; 31 U. S. Stat., Chap. 864, p. 1440 ; 30 U. S. Stat., 
p. 752). It appears also that, for several years, the Galena 
Signal Oil Company has furnished all the lubricating oil used 
by the Panama Eailway and by the Isthmian Canal Commis- 
sion, and certificates from military engineers in charge, under 
date of April, 1908, certify that the Galena oils are " the only 
oils that will meet the requirements of the service and manufac- 
tured only ly the Oalena Signal Oil Company " (Def. Ex. 60, 
vol. 18, p. 176 ; Deft.'s Ex. 47, vol. 18, p. 167). 

VII. An essential element in the Galena contracts remains 
to be noted. From the beginning of the business, in making 
an agreement to lubricate a railroad, the Galena Company has 
undertaken to supervise such lubrication by its own experts 
without further charge, and the railroad companies on their 
part have reciprocally agreed to co-operate with the Oil Com- 
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pany in all matters tending to economy in the use of lubricants 
and to the adoption of the best methods. The record abun- 
dantly shows that the Galena Company has always ful- 
filled its undertaking in this respect. Under the management 
of its President, Charles Miller, who has been connected 
with the business for over 30 years, it has trained up 
a corps of experts in the matter of lubrication, who 
probably have no equals in the world. They have 
reorganized the system of lubrication upon rail- 
road after railroad, doing away with wasteful prac- 
tices ; introducing the most economical and eflScient 
methods ; and, wherever permitted, training railroad employ- 
ees from high to low in the science of lubrication as the Gal- 
ena Company has developed it {Post, p. 735). For the most 
part, the railroads have given a serious construction to their 
engagement to co-operate with the Oil Company, and have 
followed the suggestions of the Galena experts, and have 
clothed the latter with the authority necessary to compel com- 
pliance by the railroad employees with the instructions of the 
experts. Wherever such co-operation has been freely ex- 
tended, the results have been uniform, on the one hand, in 
greatly reducing the amount of lubricants consumed, and, on 
the other hand, in securing the highest proficiency in lubrica- 
tion {Post, pp. 739 and 755). The record also shows that the use 
of the Galena oils has resulted directly in other economies, par- 
ticularly in the amount of waste consumed in packing the 
journals and of coal burned in the engines ; while the better 
methods introduced by the Galena experts have improved the 
general discipline among the railway employees, and, by ex- 
ample, have conduced to many collateral economies {Post, p. 
745 and 749). 

In a few instances, railroads have failed to co-operate with 
the Oil Company and have refused the authority necessary to 
compel the railway employees to comply with the reasonable 
suggestions of the Galena experts. In such cases, the usual 
economy has failed to be brought about, and the amount of the 
various lubricants consumed to a unit of work has been greatly 
in excess of what is the case on the railroads where the co- 
operation has been most ample. The most conspicuous ex- 
amples are the railroads comprising the Pennsylvania system. 
As the record shows, there has never been any frank co-opera- 
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tion on tlie part of the Pennsylvania towards the Oil Com- 
pany, and the Galena experts have had no authority, 
— not even being permitted to make suggestions to employees 
directly. In consequence, the consumption of lubricants on 
the Pennsylvania system has been from two to three times as 
large as that upon the other railroads best managed in this 
respect. This fact, abundantly established and in no way con- 
tradicted, is a suflBcient explanation of the apparently low 
price per gallon, which, under the Government's interpreta- 
tion of the Galena contracts, might seem to have been charged 
to the Pennsylvania Company. It is to the extravagant use 
of lubricants and the neglect of all economies in the depart- 
ment of lubrication, and not to any discrimination in prices, 
that the unfavorable results under the Pennsylvania contracts 
are to be attributed (Post, pp. 783-4). 

With one exception, all the railroad witnesses have ex- 
pressed the opinion that the expert supervision necessary to 
secure the proper lubrication could not be accomplished by 
railroad employees, — at least not so successfully, — because of 
the wider experience gained by the Galena experts in working 
on different railroads. The one exception to the foregoing, 
Mr. McKenna, of the Chicago, Milwaukee & St. Paul, was of 
opinion that the service could be rendered by some railroad 
employee, but he admitted that the salary which would have 
to be paid to such an expert would be quite out of proportion 
to any salary now paid to men in the mechanical or operating 
departments (vol. 11, p. 41). 

VIII. The record contains statistics as to ninety-four 
steam railways, constituting about seventy railway systems 
in the United States. This list of railways was 
selected by counsel for the Government, and constitutes only 
a small portion numerically, though a large portion in 
respect to mileage, of the total number of steam railroads 
using Galena lubricants. The statistics as to these ninety- 
four railroads have been grouped upon Defendant's Exhibits 
into the said seventy systems, because the cost of operating 
the different railroads in a single system in the last analysis 
comes out of a common treasury, and it is immaterial for any 
purpose in this suit whether the rates charged for lubricating 
different branches of a single system are or are not uniform or 
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consistent with each other. The most that can be said — if 
so much — is that, between systems operated for different 
groups of owners, there should be reasonable equality in 
rates ; due weight being given to local conditions and to the 
historic development of the separate contracts. Nevertheless, 
assuming but not conceding the correctness of the very strained 
interpretation placed by counsel for the Government upon 
these Galena contracts and the quantitative results of their 
operation, it still appears (Deft.'s Ex. 67, vol. 18, pp. 220- 
222) that, of a total gross business of $6,039,741 done by the 
seventy railway systems in question, slightly over one-half of 
such business is done on a basis which results in the payment 
of ninety per cent, or over of the invoice prices of all lubri- 
cants sold ; substantially twenty-five per cent, additional 
shows apparent prices ranging from eighty to ninety per cent, 
of the invoices ; about nine per cent, ranges between seventy 
and eighty per cent., and only about sixteen per cent, of the 
total business of said seventy systems, including sales to the 
Pennsylvania system, show apparent prices of less than 
seventy per cent, of the invoices. It should be noted in 
this connection that the Government exhibits cover only sales 
of lubricating oils accounted for by the various railroads 
as having been consumed in the lubrication of their 
equipment, while Defendant's Exhibit 67 (vol. 18, p. 220) 
includes also lubricating oils sold to the same railroads and 
not so accounted for, and signal oils sold to the same rail- 
roads, both of which, under the contract, pay the full invoice 
prices. 

IX. It does not appear from the record, except by the as- 
sertion of Government counsel, that there is now or has 
been in the past any company, other than the Galena 
Company and perhaps certain other of the defendants, quali- 
fied in respect to its products and its financial responsibility 
to engage on a large scale in the lubrication of railroads. The 
New York Lubricating Oil Company is one of very limited 
means and quite unable to embark largely in the business of 
railroad lubrication, even supposing that its lubricants were of 
adequate merit to meet the extreme requirements of steam 
railroad service under modern conditions of heavy equipment 
and high speed. Three instances are given where con- 



727 

tracts for lubrication, at one time teld by tlie New 
York Lubricating Oil Company, were subsequently 
awarded to the Galena Company, to wit : The Georgia 
Eailroad, the Central Eailway of Georgia and the Louisville 
& Nashville Bailroad. In no one of these instances did the 
Galena Company secure the business by offering lower prices 
than the New York Company. Indeed, in each instance, the 
Galena guaranties M'ere somewhat higher than those of the 
other Company. On the other hand, in the two instances 
where the New York Lubricating Oil Company secured con- 
tracts with railroads which had theretofore been lubricated by 
the Galena Company, it secured them by offering maximum 
guaranties below those of the Galena Company {post, p. 799). 
Of these three instances, the only important one in respect to 
size is the Louisville & Nashville. It does not appear from 
the record why the management of that road gave up the New 
York oils and renewed its former contract with the Galena 
Company in 1905 ; but it is abundantly shown that the Galena 
oils were enormously superior to the New York oils upon this 
very Louisville & Nashville system, and that, even at the 
higher Galena guaranties, great net economies resulted to the 
railroad in the use of the Galena oils as compared with those 
of its competitor, particularly in the vital matters of hot boxes 
and of the delays caused thereby and disorganization resulting 
therefrom {post, p. 802). In the case of the Central of Georgia, 
it also appears by the admission of Mr. Harrison of the N. Y. 
Lubricating Oil Co. that the reason given by the officials of 
that railroad for returning to the Galena was that there had 
been an epidemic of hot boxes upon the road while the New 
York oils were in use, and Mr. Harrison frankly admits that 
such an epidemic had taken place (p. 801). 

X. Should counsel for the Government argue that the 
peculiar features of the Galena contract are bizarre and 
unusual and that the apparent disparity in the cost to 
different railroads, when the figures are referred to the basis 
of invoice prices, is due to arbitrary action on the part of the 
Galena Company, rendered possible by an alleged monopoly, 
it is sufficient further to point to contracts of the American 
Brake Shoe & Foundry Company (vol. 18, pp. 143-145), 
and of the New York Steam Heating Company (Keel, vol. 18, 
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pp. 236-239), to the ordinary contract of water supply, and, 
more important than any of these, to the form of contract used 
by the New York Lubricating Oil Company, as testified to by 
Mr. Harrison, the only adverse witness called by the Govern- 
ment upon this branch of the case. From the exhibits in the 
case referring to the New York Company and from Mr. Harri- 
son's admissions, it appears that the New York Company's 
contract is almost identical in its provisions with those of the 
Galena contract, being based upon a maximum guaranteed 
cost per thousand miles and settlement being had under the 
said maximum guaranties and not upon invoice prices, unless 
the total of these is less than the sum of the maximum guar- 
anties. Also that the maximum guaranties made by the New 
York Company to different railroads differ very widely and 
that the various railroads paid apparently very different per- 
centages of invoice prices. In short, Mr. Harrison's cross- 
examination by itself alone forms a sufficient defense of the 
entire Galena system of contarcts. (Vol. 2, pp. 763-777). 

XI. From the foregoing considerations and from others 
urged in this brief, it will, we think, be clear that the essential 
allegations of the petition relating to this Company have 
entirely failed of proof. {Supra p. 718.) 

Note. Italics hereinafter used are ours. 
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Testimony and Exhibits. 

The important testimony and exhibits relating to this Com- 
pany are the following : 

Petitioner's Depositions. 

0. 0. Steinbrenner, (vol. 1, pp. 412-457 ; vol. 2, pp. 864- 
865) ; Eeo. vol. 3, pp. 1468-1479). 

Philip Harrison, (vol. 2, pp. 491-575 and vol. 2, pp. 763- 
779). 

Defendants' Depositions. 

C. 0. Steinbrenner, (vol. 11, pp. 3-24 and vol. 11, pp. 375- 
437 and vol. 11, pp. 440-494 and vol. 11, pp. 504-540) ; 
Edward McKenna, (vol. 11, pp. 25-69) ; 
Louis C. Fritch, (vol. 11, pp. 69-100) ; 
J. T. Odell, (vol. 11, pp. 100-119) ; 

F. N. Hibbits, (vol. 11, pp. 119-154) ; 
E. V. Sedgwick, (vol. 11, pp. 154-184) ; 

G. E. McVicar, (vol. 11, pp. 185-201) ; 
William Walsh, (vol. 11, pp. 201-218) ; 
Calvin Skinner, (vol. 11, pp. 218-230) ; 
Alexander Turner, (vol. 11, pp. 230-257) ; 

E. W. Hayes, (vol. 11, pp. 257-272) ; 
James F. Walsh, (vol. 11, pp. 272-295) ; 
H. E. Passmore, (vol. 11, pp. 295-307) ; 
Michael J. Meehan, (vol. 11, pp. 305-315) ; 
P. H. Stack, (vol. 11, pp. 315-324) ; 
Eoswell Miller, (vol. 11, pp. 324-334) ; 

F. H. Fechtig, (vol. 11, pp. 334-349) ; 
W. E. Hodges, (vol. 11, pp. 349-372) ; 
W. O. Taylor, (vol. 11, pp. 372-374) ; 
T. B. Cowper, (vol. 11, pp. 438-440) ; 
L. E. Speare, (vol. 11, pp. 495-504) ; 
Edgar G. Beatty, (vol. 11, pp. 540-550) ; 

Theodore H. Curtis, (vol. 12, pp. 551-580 and pp. 615- 
629) ; 

Edwin S. Hedgcock, (vol. 12, pp. 580-607) ; 
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Fred A. Burgess, (vol. 12, pp. 629-663) ; 
William Holmes, (vol. 12, pp. 663-673) ; 
John F. Deems, (vol. 12, pp. 608-615) ; 
Charles C. Upham, (vol. 12, pp. 673-677) ; 
Forrest M. Towl, (vol. 15, pp. 2357-2359) ; 
H. E. Felton, (vol. 14, p. 1796). 

Petitioner's Exhibits. 

117-211, (vol. 7, pp. 235-835) ; 
407-518, (vol. 9, pp. 1025-1394) ; 
851-854, (vol. 10, pp. 1919-1922) ; 

Defendants' Exhibits. 

2-5, (vol. 18, pp. 94-107) ; 
12A to 81, (vol. 18, pp. 118-239) ; 
176, (vol. 19, p. 535) ; 
201, (vol. 19, p. 582) ; 
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FIRST. The great success of the Galena oils 
and their almost universal adoption on the steam 
railroads of this conntry is due, first, to the 
superiority of the oils themselves, and, secondly, 
to the improved methods and expert supervision 
introduced and maintained by the Galena Signal 
Oil Company. 

I. The supeeiobity of the Galena oils. 

1. The Galena oils are made by carefully guarded, secret 
processes. Mr. Steinbrenner testified, in answer to Mr. Kel- 
logg's questions, (vol. 11, p. 447) : 

" Q. Tou don't know anything about how your oils 
are made ? A. No. 

Q. You know nothing about the composition of 
them? A. No. 

Q. You never enquired into that at all ? A. No. 

Q. But you did enquire into reduced oils ? A. 
That is a secret process, and we are not allowed to know 
anything ahout it." 

Again, he testified (vol. 11, p. 523) referring to the same 
process : 

" Q. Is the process kept away from you ? A. That 
is a secret process and we are not atlowed to know what 
ingredients enter into the composition in what proportion, 
or — 

Q. Or what they cost ? A. Or what they cost. 
That is a matter entirely in the manufacturing depart- 
ment, and in all my fifteen years' connection with the 
Galena Company, having visited the works possibly a 
dozen times in that period, 1 have never been allowed to 
enter the comvounding portion of that plant." 

" Q. Do you know whether other persons are ex- 
cluded there ? A. I know that they are not allowed to 
go through that portion of the plant where the cornpound- 
ing is done. No one. That is an absolute secret." 
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Mr. J. T. Odell, for thirty-two years in the railroad busi- 
ness (vol. 11, p. 110), testified in response to Mr. Kellogg : 

" Q. It is no more diflScult than any other branch 
of the service is it ? A. No more difflcxiU for the 
Galena Oil {Company) to invent good lubrication than 
for the Westing house to invent an air -'brake ; the rail- 
roads didnt invent that. 

" Q. Well, this oil was not invented was it? A. 
The oil ivas made by a formula — and it is a very good 
one, too." 

2. The ordinary Galena contract contains substantially this 
language : 

" The engine and car oils are to be made in accord- 
ance with what is known as the Galena process of oxide 
of lead, whale oil and petroleum." 

As stated by the witnesses, the proportions of these ingre- 
dients and the methods of compounding them are a strict 
secret. No other lubricating oil, so far as known, contains 
just these ingredients, and certainly none contains oxide of 
lead in solution. Mr. Harrison, of the New York Lubrica- 
ting Oil Company, called by the Government (Vol. 2, p. 
545) testified that his Company used no oxide of lead in the 
manufacture of its lubricants and that they had abandoned it, 
evidently because they were unsuccessful in its use. He also 
would not swear that his Company used any whale oil in any 
of its lubricants. 

The advantage from the use of oxide of lead as an 
ingredient is stated in the award made by the officials of the 
World's Columbian Exposition in 1893, under authority of 
Act of Congress (Defts.' Ex. 54, Eec, vol. 18, p. 171), in the 
following terms : 

" They (the Galena engine and car oils) contain a 
metallic base in perfect solution, whose function is the 
same as that of the mineral ingredients in the greases 
known as cooling compounds ; that is, the bearing sur- 
faces are polished or ground by the action of these me- 
tallic ingredients to a condition which insures the most 
perfect lubricating action of the fluid elements of the 
oil." 
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3. Proper lubrication requires the maintenance of a film of 
oil between the bearing surfaces, under all conditions of 
weather and speed. The Galena oils, perhaps because of the 
metalhc ingredients which they hold in solution, fulfill this 
requirement better than any other known oil. 

Mr. E. W. Hayes (vol. 11, p. 266) testified : 

" Q. What is it which makes one oil a good lubri- 
cant and another not ? What is good lubrication ? A. 
An oil that will separate the two metals, the brass and 
the journal, and maintain that separation ; that is lubri- 
cation, 1 believe. It would require an oil of quality to do 
that. 

" Q. // the oil were of inferior quality, then the sepa- 
ration would not ensue ? A. It would not ; no, sir." 

To the same effect is the testimony of E. V. Sedgwick, (vol. 
11, p. 172). 

Mr. M. Meehan, (vol 11, p. 312) referring to modern 
high- speed trains, testified : 

" Q. Why couldn't they be run with poorer oil ? 
A. The poorer oil would not stand the high tempera- 
ture that high-speed trains run at. * * * 

Q. Then it is tbe speed, is it, that makes the high 
temperature ? A. Yes, sir. 

" Q. How is it that the heat acts upon the oil ? A. 
It changes the gravity of the oil ; it will not create this 
film between the bearings that we require to keep two 
bearing surfaces apart." 

Mr. Fred A. Burgess, for many years a practical locomo- 
tive engineer on the Louisville & Nashville Railroad, and for 
several !vears in charge of a limited express train between 
Louisville and Nashville, testified to the same effect, with par- 
ticular reference to the difference between Galena oils and 
those of tbe New York Lubricating Oil Company, as observed 
by him in actual practice (vol. 12, p. 633) : 

" My experience with the New York oil was simply 
this : Our engine would be perfectly cool for instance 
at Bowling Green, no indication of anything being 
warm. We would run probably from ten to twenty-five 
miles, and suddenly the driving box would begin to 



734 

smoke. We would get down there and look at it, and 
the oil would be dripping out of the driving box. 
Seemed to be plenty of oil on, but still it would be 
warm." 

Again (vol. 12, p. 638) : 

" Q. Can you state from your own observation 
whether there is any difference in the length of time 
these two oils — that is, the New York oil and the Galena 
oil — would last on a bearing when they were once put 
on ? A. Yes, I can, that was one of the troubles with 
the New York oil. When the hearing got hot, it seemed 
to get very thin and run off a hot surface. It would not 
cling to it." 

" Q. What is the fact about the Galena oil ? A. 
the Galena oil would not get into a watery condition as 
quick and would hang to a hot surface more. I fre- 
quently would make what we call an engineer's experi- 
ment. A piston is always very warm. Take my oil 
can and run it along that way on a hot piston (illus- 
trating). The piston is always hot. The Galena oil 
would come down around and trickle and hang to the 
piston, while the New York oil would run right off." 

See also testimony of E. V. Sedgwick (vol. 11, p. 172). 

The superiority of the Galena oil, as indicated by their 
general results, is testified to by numerous witnesses. See 
testimony of A. J . Davidson, Pres. of the St. Louis & San "Fran- 
cisco R. E. (vol. 3, pp. 1314-1315) ; also of H. E. Passmore 
(vol. 11, p. 298) ; J. P. Walsh (vol. 11, p. 275) ; Calvin Skinner 
''vol. 11, pp. 220-1) ; L. C. Pritch, assistant to the President of 
Illinois Central on cross-examination (vol. 11, p. 80). 

4. In addition to the technical legal rights of the Galena 
Company by virtue of being the sole manufacturer of lubricants 
produced by exclusive secret processes, it is indisputable that 
no railroad or other customer could have procured these de- 
sirable lubricants from any one except the Galena Company. 
It is idle, therefore, to base a charge of monopoly upon the 
fact that the Galena Company has secured a very large per- 
centage of the business of railroad lubrication. This business 
has come to it because the railroads had to have Galena oils 
(there being no others good enough) and because they could 
get these oils nowhere else. 
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The Isthmian Canal Commission certified on the vouchers 
for oil furnished by the Galena- Signal Oil Company to it for 
the use of the Panama Railroad, that the Galena oils are " the 
only oils that will meet the requirements of the service and manu- 
factured only by the Galena-Signal Oil Company ". (Defend- 
ants' Exhibit 60, vol. 18, p. 176). 



II. Improved Galena methods op lubrication. 

1. The improved methods in regard to lubrication intro- 
duced and maintained by the Galena Company and its corps 
of trained experts are explained by numerous witnesses. 

(a) Bailroad witnesses : 

Mr. F. N. Hibbits, Superintendent of Motive Power of the 
Lehigh Yalley Railroad (vol. 11, pp. 124-5) testified as follows : 

" Q. Are you familiar with the change, if any, in the 
methods of packing boxes that has been introduced in 
recent years ? A. Yes, sir. 

Q. Will you please explain that? A. In former 
years dry packing was dipped in the oil and placed in 
the box without any attention as to the proper manner 
of placing the packing in the box. In more recent years 
they have a regular method of packing boxes, which 
consists, first, of rolling up a piece of saturated pack- 
ing ; then the packing is saturated 48 hours before it is 
used. The piece of packing which is rolled up is placed 
at the back of the journal, next to what we call the dust 
guard, so as to prevent the loss of oil at the back end 
of the journal and to prevent the dust and dirt from 
blowing into the box. The balance of the box then is 
packed with saturated waste, keeping it below the 
middle of the journal, and afterwards, and last, there is 
a piece of saturated packing placed at the end of the 
journal. 

Q. What is the object of keeping that below the cen- 
ter of the journal ? A. To prevent the ends of the 
packing from catching and pulling up between the 
journal and the bearing, which would cause a hot box. 

Q. About when were those methods of packing in- 
troduced, do you remember ? A. Why, I have known 
them to be used for at least five or six years ; they may 
have been before that. 
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Q. And who introduced it ? A. The Galena oil ex- 
perts are the first men that I knew that ever used it. 

Q. Did they introduce that method of packing on 
the roads which you were connected with ? A. Tes, 
sir. 

Q. And do you regard that method of packing as a 
marked improvement on the old method of packing ? 
A. Tes, sir. 

Q. I show you a paper marked " Defendant's Ex- 
hibit 25 ". Will you tell us, generally, what that is and 
when you first saw it, or a copy of it ? A. To the 
best of my recollection, I saw these three or four years 
ago. 

Q. On what road ? A. On the New Haven road. 

Q. By whom was this gotten up ? A. It was given 
to us by the Galena expert. 

Q. By the Galena expert on that road ? A. Yes, 
sir. 

Q. You first saw it, then, on the New Haven road 
three or four years ago ? A. Yes, sir. 

Q. Handed to you by the Galena expert. And what 
use did you make of it ? A. These were placed in the 
hands of the men who had the work of packing the 
boxes on locomotives, in the roundhouses and in the 
yards, by the car men. 

Q. Were copies promiscuously distributed in that 
way along the line of your road ? A. Yes, sir. 

Q. Will you explain figure 4, as shown on Exhibit 
25, as shown in the illustration ? A. It shows a car 
journal box and journal being lubricated with what we 
call free oil ; that is, an oil can filled with oil has a 
spout inserted in the box and free oil poured into the 
box, which is the old method of packing. 

Q. What was the objection to that? A. In the first 
place, it results in a waste of oil, and, in the second 
place, the oil does not reach the back end of the 
journal. 

Q. Why not ? A. Because the packing at the back 
end of the journal, as a rule, becomes glazed, and the 
heating of the box frequently — most often — starts at 
that point. Consequently, the oil can not feed through 
the glazed surface of the packing and reach the back 
end of the journal." 

Defendant's Exhibit 25, referred to by the witness, F. N. 
Hibbits, is printed in the record, vol. 18, p. 126. Mr. Hibbits 
further testified, (vol. 11, p. 126) that the peculiar oil-can and 
the hook shown in the Defendants' Exhibit 25 were first intro- 
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duced by the Galena oil experts and are now standard pack- 
ing tools. He further testified, (vol. 11, p. 126) : 

" They (the Galena experts) travel over the road and 
visit the shops, roundhouses and car inspection points 
and instruct the men how to care for the boxes, lubri- 
cate their engines and cars and also instruct the train 
men in the proper method of packing a box when a hot 
box occurs in a train on the road away from the car 
yard." 

To the same effect is the testimony of E. W. McKenna, 
Second Vice Pres't. of the C. M. <fe St. P. E. E. (vol. 11, p. 53) ; 
H. E. Passmore of the Toledo & Ohio Central (vol. 11, p. 301) ; 
and J. T. Odell (vol. 11, p. 103). 

(bj Galena Experts : 

Mr. J. F. Walsh, formerly a Galena expert, testified (vol. 
11, p. 274) as follows : 

" Where they (railroad employees) had used very 
extravagantly the older or the commoner kinds of oil, 
they continued to use that (the Galena) oil just as ex- 
travagantly until taught to the efifect that it was not 
necessary to use the Galena oil in the same way. That 
was brought about by the general education of the men 
who used those materials, the men who supervised the 
use of those materials, as well, with the result that 
rules were issued, instructions were issued, to the efl^ect 
that with the Galena oils different practices would 
maintain and would result in better results than with 
the ordinary oils that were used previous to the intro- 
duction of the Galena oils. That applied to the prepa- 
ration of packing, the quantity of oil applied for a given 
distance, the lubrication of passenger and freight cars, 
and matters of that character." 

The same witness, referring to his experience as expert 
on the Queen & Crescent Eailroad (vol. 11, p. 274) testified : 

" My general method was * * * to first go over 
the system. * * * Carefully canvassed the entire system, 
made up, as you probably understand, of many sub- 
divisions ; noted carefully the practices that were car- 
ried out ; that were followed in the use of the ordinary 
grades of oil ; * * * go back to the superintendent 
of motive power ordinarily and make out a schedule or 
list of instructions to his engine-men, firemen, etc., car 
department men, car oilers, etc., advising them, instruct- 
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ing them, as to what rules should be followed in order 
that the Galena oils might not be imnecessarily used 
extravagantly. After that was done, it was my policy 
to follow up those instructions, whatever they were, 
and advise with the different division officials as well as 
the local men in charge of operations, whether it would 
be car department men or others ; if necessary, ride on 
an engine, so as to thoroughly assure the man in chage of 
the engine — assume the responsibility, in fact, of direct- 
ing him how to use the oils as compared with the 
others, so that they might not be used extravagantly. 
That method was followed up from week to week or 
month to month, as the case might be, according as I 
could reach the system. That was gone over indefi- 
nitely." 

The same witness testified further (vol. 11, p. 289) : 

" We will take a road operating through trains a dis- 
tance of a thousand miles. It was the practice, before 
the introduction of Galena oils, to oil that train before it 
started from the original terminal and oil it again at dis- 
tances not to exceed one hundred miles, and oftentimes 
fifty miles apart, to the other end of that thousand 
miles of road. Those were the old conditions ; those 
were the conditions we almost invariably found. After 
we got our Galena oils in and the packing thoroughly 
saturated with oil, those trains would run invariably 
from one end of that thousand miles run to the other with 
one lubrication, with one application of oil." 

To the same effect is the testimony of G. E. McVicar, (vol. 
11, pp. 187-8) ; Wm. Walsh, (vol. 11, pp. 203-4) ; E. W. Hayes, 
(vol. 11, pp. 262-3) ; E. G. Beatty, St. Ey. expert, (vol. 11, 
pp. 540-3) ; and Wm. Holmes, (vol. 12, p. 666). 

2. Important results flowing from these improved methods : 
{a) Bailroad witnesses : 

Mr. L. C. Fritoh, Assistant to the President of the Illinois 
Central Railroad (vol. 11, p. 70) testified : 

" The improvement has resulted in a reduced cost 
for units of service in lubrication and this has been 
chiefly brought about in my opinion by the system of 
expert advice which the Galena-Signal Oil Company 
has given. It relates particularly to lines which I have 
been connected with." 



739 

See also testimony of F. N. Hibbits, Supt. of Motive 
Power of the Lehigh Valley E. K. (vol. 11, p. 126) ; and H. E. 
Passmore, Master Mechanic of Toledo & Ohio Central R. K, 
(vol. 11, p. 299). 

(b) Galena Experts : 

Mr. William Walsh, a Galena expert (vol. 11, p. 204), testi- 
fied most interestingly as follows : 

" Q. What special means do you take to get at 
the railroad men so as to instruct them or educate them 
in your system ? A. In the last seven or eight years we 
have held a school, along on the Chicago cSi Northwestern 
and Chicago, Milwaukee (& St. Paul railroads. 

See also : E. W. Hayes (vol. 11, pp. 259-260) ; M. Meehan 
(vol. 11, p. 315) ; G. E. McVicar (vol. 11, p. 194^5) ; J. F. 
Walsh, formerly Gal. Expert) (vol. 11, p. 290) ; B. G. Beatty, 
St. Ey. Expert (vol. 11, pp. 546-549). 

(c) Defendants' Exhibits 28, 29, 31 and 32 are examples of 
literature prepared for the education of railroad employees in 
the use of the Galena lubricants, as well as for discussion in 
annual conventions of the experts of the Galena- Signal Oil 
Company. They were introduced and are referred to here in 
order to show the way the supervision of railroad lubrication 
has been developed into a science by the Galena Company. 

{d) Mr. C. C. Steinbrenner, when called by the Government 
as its own witness, testified (vol. 1, pp. 438-439) that the Ga- 
lena Company had about fifty experts traveling through the 
country all the time for the purpose of giving the super- 
vision and instruction above referred to. 

III. Impoetant result op the use of Gelena oils and 

METHODS. 

1. Hot boxes. 

(a) The term " hot box " was defined by E. W. McKenna, 
Second Vice-President of the Chicago, Milwaukee & St. Paul 
Eailroad (vol. 11, p. 28) as follows : 

" Q. What do you mean by ' hot box ?' A. That is 
when a journal becomes heated by improper lubrication, 
overload, foreign matter getting into the oil box, pro- 
ducing attrition, friction." 



740 

(l) Cause of hot boxes. 

Mr. Fred. A. Burgess, Vice President of the Brotherhood 
of Locomotive Engineers, and for many years himself a prac- 
trical locomotive Engineer, testified as follows, in regard to 
the causes of hot boxes generally (vol. 12, p. 640) : 

" Q. I am not sure whether you stated what in your 
experience was the proportion of hot boxes which was 
due to trouble with the lubrication. At any rate, I will 
ask you that now ? A. I should say, off handed, about 
95 per cent. Now, I want to make myself clear on that. 
You asked me here a moment ago what proportion is 
due to the thin brass, and I said about a half per cent., 
but in my former answer this morning I mentioned 
different causes for hot boxes, such as the packing, for 
some reason or other, getting away from the journal, 
and a car overloaded, and a thin brass, or a broken 
brass. Now, I would say on this general proposition 
about 95 per cent would be due to defective lubrication. 

Q. 5 per cent from all other causes ? A. Yes, sir." 

Again, under cross-examination by Mr. Kellogg, Mr. Burgess, 
(vol. 12, p. 660) said, referring to other causes of hot boxes : 

" Q. And the oil has nothing to do with those causes 
that I asked you about ? A. No. 

Q. Now, all of those do cause hot boxes on trains? 
A. Yes. 

Q. Then you didn't mean to say that 95 per cent, of 
all hot boxes on trains was due to bad oil, did you ? 
A. Yes ; absolutely. I claim that those causes all 
together would not be 5 per cent." 

See also vol. 11, p. 632. 

This testimony, which is entirely uncontradicted, shows 
that all but a small percentage of hot boxes or hot bearings 
are due to defective lubrication ; in most cases to defective oil 
and in some to defective methods of packing the journal. 

(c) Importance of hot boxes as a factor in railroad opera- 
tion. 

Mr. E. W. McKenna, of the St. Paul road, previously quoted, 
(vol. 11, pp. 27-28) testified : 

" Q. How important in the operation of a railroad 
is this question of lubrication ? A. It is one of the 
most important questions we have to deal with. 
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Q. Why. A. Simply because improper lubrication 
would add to the expense of operating a railroad very 
considerably ; and in our passenger train service it di- 
rects the attention at once to delays to passenger trains, 
Governmental fines for late mails, and not infrequently 
— well, I don't know of any case where a journal was 
burned off a passenger train, but I know of many cases 
where journals were burnt off and freight trains wrecked 
on account of poor lubricants. * * * There cer- 
tainly were wrecks caused by burnt journals, which was 
due, among other things, to inferior lubrication. 

******* 

" Q. Improper lubrication, then, means a possible 
disturbance of the operation of the entire railroad 
system ; does it not ? A. Yes, sir." 

Mr. McKenna further testified (vol. 11, p. 34) that he 
would not himself " take the moral responsibility " of substi- 
tuting an oil about which he knew nothing in place of an oil 
which had proven to be safe, because he would be afraid of its 
performances. 

Mr. F. N. Hibbits, Superintendent of Motive Power of the 
Lehigh Valley Railroad (vol. 11, p. 123) says : 

" Hot boxes on all engines and cars means a delay to 
trafBc which is demoralizing to the schedule, and hot 
boxes are also liable to lead to broken journals which 
may result in accidents causing loss of property and 
loss of life." 

See also testimony of G. E. Mc Vicar, Galena expert (vol. 
11, p. 191). 

(d) Reduction of number of hot boxes on American rail- 
roads due to the introduction of Galena oils and Galena 
methods of lubrication. 

Mr. E. W. McKenna, of the St. Paul road (vol. 11, p. 30) 
testified : 

" Q. Do you in any way attribute the decrease in 
the number of hot boxes on passenger and freight cars 
on your system to the use of Galena-Signal oils ? A. 
Well, it is an important factor ; not the whole factor in 
respect to the better performance. It is better oil ; 
they use better methods, better ways, better super- 
vision ; but the constant quality of the Galena oils as 
compared with the lubricants that preceded them and 
their method, of education in the use of the oils has 
started this in direction of the results which we are now 
getting." 
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Mr. L. 0. Fritch, of the Illinois Central Eailroad, previously 
quoted, testified (vol. 11, pp. 79-80) that to his knowledge 
the number of hot boxes had very largely decreased within the 
last twelve or fifteen years, since the Galena oils were in use, 
due to the greater attention paid to the proper methods of 
lubrication and the better grade of oil used ; also to the in- 
structions which the employees of the railroad had received 
from the experts of the Galena-Signal Oil Company. 

Again, Mr. Fritch, on cross-examination, in answer to Mr. 
Kellogg, said (Vol. 11, p. 80) : 

" Q. What is the principal thing ? A. The better 
quality of oil." 

Mr. J. T. Odell, railroad expert (Vol. 11, p. 103), testified : 

" Q. How do the number of hot boxes nowadays com- 
pare with the number of hot boxes ten to fifteen and 
twenty years ago ? A. Well, I have become consider- 
able of a traveler in the last ten years, and very seldom 
encounter a hot box ; I don't know that I could tell one 
if I did see one. 

Q. That is, you very seldom encounter a hot box 
now? A. Very seldom. 

Q. And how was it ten or fifteen or twenty years 
ago ? A. You go back to my Baltimore & Ohio ex- 
perience, and I don't see much else but hot boxes. 

Q. What do you attribute the improvement in 
that regard to ? A. I attribute it to the character of the 
oils that are now used, and the care and supervision given 
it by the Galena Company's inspectors." 

Mr. E. V. SedgVick, Assistant Manager of the Expert De- 
partment of the Galena-Signal Oil Company, testified that 
where the box was improperly packed, the revolution of the 
bearing would wipe the oil off the journal, thereby causing a 
hot box, because the oil would cease to act as a separator or 
film between the bearing part of the journal and the brass. 
This improved method introduced by the experts was an im- 
portant element resulting in the elimination of hot boxes and 
in more economical use of oil (vol. 11, p. 172). 

(e) Statistics showing reduction in number of hot boxes 
under the use of Galena oils and methods. 

Defendants' Exhibits 13 and 14 (vol. 18, p. 120) explained 
by B. W. McKenna (vol. 11, pp. 29-30), give the record in 
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regard to hot boxes on the Chicago, Milwaukee & St. Paul 
Eailway, both as to passenger and freight cars, from 1892 to 
1907, during the whole of which period the Galena oils were 
used and Galena supervision availed of upon that railroad ; 
the first contract with the St. Paul road having been made in 
1891. Defendants' Exhibit 14 shows that passenger cars ran 
336,112 car miles to one hot box in 1907, as compared with 
only 30,979 car miles to one hot box in 1892. In other words, 
on this railroad, in 1907, hot boxes on passenger cars occurred 
only one-eleventh as frequently as in 1892. Defendants' Ex- 
hibit 13, relating to freight cars, shows that for four years, 
1903 to 1906, the number of miles per one hot box on freight 
cars was more than double the mileage per one hot box on 
freight cars in 1892. 

Defendants' Exhibit 23 (vol. 18, p. 125) explained by F. N. 
Hibbits (vol. 11, p. 121) shows the record of hot boxes on 
freight and passenger cars and locomotives on the Lehigh 
Valley Kailroad for the year ending June 30, 1896, as com- 
pared with the year ending June 30, 1907. During the first 
period other oils were in use on that railroad. Galena oils 
were introduced May 1, 1897, and have continued ever since. 
The comparison in this table, Defendants' Exhibit 23, so far as 
freight cars are concerned, is made on the basis of revenue 
freight tons hauled one mile, and shows that in 1907, after ten 
years' use of the Galena oils, 386,587 tons of freight were 
hauled one mile, to one hot box, as compared with 66,752 tons, 
or less than one-fifth as many, hauled per hot box in 1896. 
The hot boxes on the passenger cars seem to have been 
reduced in substantially the same ratio. On the other hand, 
the hot boxes on the locomotives were reduced to about one- 
tenth in number and proportion, as compared with 1896 ; the 
figures showing that in 1896 there was one hot box for 7788 
locomotive miles, whereas, in 1907, there was only one hot box 
for every 71,306 miles. 

(f) The effect of the reduction in the number of hot boxes 
upon cost of repairs is amply shown in the record. Mr. F. 
N. Hibbits, of the Lehigh Valley Railroad (vol. 11, p. 122-3), 
testified : 

" Q. Now, Mr. Hibbits, what relation is there be- 
tween this tremendous reduction in the number of hot 
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boxes and hot bearings shown by this table and a de- 
crease, if any, in the cost of repairs ? A. As the number 
of hot boxes or bearings decrease, there must be a 
decrease in the cost of repairs, due to less material 
being used and less labor." 

It farther appears from his testimony that a brass on a 
car journal bearing was worth from $1 to $2 and a driving box 
brass upon a locomotive from $10 to $15 or more, and that 
improper lubrication damaged the brasses so that it is neces- 
sary to renew them in many cases, the old ones being consigned 
to the scrap pile ; and that improved lubrication meant a 
direct and immediate economy in connection with the number 
of brasses used. 

See also testimony of L. C. Fritch (vol. 11, p. 72) ; E. V. 
Sedgwick, Ass't. Mgr. of Experts (vol. 11, p. 173) ; and G. E. 
McVicar, Galena expert (vol. 11, p. 191). 

Mr. G. E. McVicar, a Galena expert (vol. 11, p. 191), men- 
tioned as among the economies due to the reduction in the num- 
ber of hot boxes, " new brasses ; waste, oil, cost of journals, 
* * * wages of the men for overtime ; general disturbance 
of the whole system." J. F. Walsh, Superintendent of 
Motive Power of the Chesapeake & Ohio Eailroad (vol. 
11, pp. 276-7), gives additional figures showing the large cost 
of repairs due to hot boxes. 

2. Other economies to railroads resulting from the use of 
Galena oils and methods. 

(a) Saving in the cost of oil. 

This is the primary economy and the one most easily 
estimated, because, in most instances, the records are avail- 
able. No matter what the invoice prices of Galena lubricants 
may have been, nor what changes or differences in guaranties 
there may have been, nor what mistaken inferences may be 
drawn by ingenious counsel from the contracts themselves, or 
from the statements of operations under them, the fact remains 
that enormous savings in the mere matter of oil alone have 
resulted to almost all railroads from the use of Galena oils 
and methods. 

Obviously, the most perfect test of saving is a comparison 
of the cost of oil in hauling a ton of freight a given distance, 
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since the transportation of freight is the most important part 
of a railroad's business. W. E. Hodges, of the Atchison, testi- 
fied clearly upon this point (yoI. 11, p. 369). 

Defendants' Exhibit 66, (vol. 18, p. 216) is a comparative 
statement of the cost of lubricating freight cars based upon 
the actual cost to the railroad of the oil used in hauling 1,000 
tons of freight one mile at different periods on some seventy 
different railroads and systems, comprising all but a few of 
those referred to in the record. Those not appearing were 
omitted because the statistics could not be procured. The 
comparison is made between the cost of oil to the railroad for 
one year ending June 30, 1897, or the nearest year to that date 
available, and the cost for the year ending June 30, 1906, 
or substantially a ten-year period. 

It appears from Exhibit 66 that, with the exception of five 
railroads, three of which are small and unimportant, every 
railroad in the list shows some savings and most of them very 
large savings in the cost of lubrication. The percentages 
of savings range downward from 80.43 per cent, on the Union 
Pacific Railroad. This saving of 80.43 per cent, means that 
the lubrication at the end of the ten year period cost less than 
one-fifth as much per unit of work as it did in the earlier 
period. Six railroads in the list saved over seventy per cent ; 
fifteen others from 50 to 70 per cent, and twenty others from 
30 to 50 per cent. Among the railroads enumerated in this 
exhibit which show a saving are 36 of those which, according 
to the Government's contention, were overcharged because it 
can be made to appear that they paid a higher percentage of 
invoice prices than others. 

(bj Reduced cost of waste used in packing journals. 

The cost of waste is a very large item in the operation of a 
railroad. Fortunately, we are not left to speculation as to the 
amount of the cost and of the saving produced by the Galena 
Company. Defendants' Exhibit 24 (vol. 18, p. 125) shows the 
cost of waste on the Lehigh Valley Railroad for the year end- 
ing November 30, 1896, before Galena oils were used, as com- 
pared with the cost of waste for the year ending June 30, 1907, 
after the Galena Company had lubricated the railroad for ten 
years. This exhibit is here reproduced with an additional 
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coin E i 1 c \^ iug the net saving per 1,000 tons hauled one mile, 
and per 1,000 passenger car miles in cents. 

Cost ov Wasib. 

Year ended Tear ended Saving in 

Nov. 30/96. June 30/07. 1907 over 
On freight cars per 1,000 tons 1896. 

hauled one mile 0054 .0032 .0023 

On locomotives per 1,000 tons 

hauled one mile 00113 .00071 .00041 

On passenger cars per 1,000 

passenger car miles 0950 .0731 .0229 

The figures are not available in the case of this railroad 
to show what the total saving from this cause would be, but 
they may be estimated by taking the number of tons hauled 
one mile on some large system, for example, the Chicago, 
Milwaukee & St. Paul. The tonnage is that for the year end- 
ing June 30, 1906, taken from Defendants' Exhibit 66 (vol. 18 
p. 266) and is as follows : Total freight ton miles, 4,663,808,- 
007 ; total 1,000 ton miles 4,663,808 ; saving on 1,000 
ton miles (L. V. E. E.) .0022 ; total saving on freight ton 
miles on figures of the St. Paul Eoad $10,260.38. If to this be 
added the saving on locomotives and passenger cars, it will be 
seen what a large saving in a single year may have resulted on 
the single item of waste. Furthermore, Defendants' Exhibit 73 
(vol. 18, p. 230) shows that the saving in the item of waste on 
the Louisville & Nashville Eailroad in freight cars alone for 
one year when Galena oils were used, as compared with a 
previous year when the oils of the New York Lubricating Oil 
Company were used, was $6,124.66. 

These figures for the Louisville & Nashville Eoad are 
singularly corroborated by taking the ton mileage of the 
Louisville & Nashville Eoad from Defendants' Exhibit 66 
(vol. 18, p. 216) and multiplying it by the figures showing the 
net saving on waste per thousand freight ton miles on the 
Lehigh Valley Eailroad (Def. Exhib. 24) thus : 

Total thousand freight ton miles on Louisville & Nashville as 

per Defts. Exhib. 66, for the year ending June 30, 1906. ... 3,925,707 

Net saving on waste per thousand freight ton miles on Lehigh 

Valley Railroad Company $ .0033 

Total estimated saving in waste on freight cars in one year 
ending June 30, 1906, on Louisville & Nashville milage as 
compared with conditions ten years earlier before Galena 
oils were used $8,636,55 
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Where the savings on two railroads on freight cars alone 
are so substantial, it may well be considered how great must 
have been the saving upon all classes of service upon all the 
numerous railroads lubricated by the Galena Company for 
many years past. 

Mr. F. N. Hibbits, of the Lehigh Valley Eailroad, also 
testified (vol. 11, p. 124) : 

" Q. And to what, if you please, do you attribute 
that saving in the cost of waste ? A. It is directly due 
to the great reduction in the number of hot boxes. 

Q. And to what do you attribute the reduction of 
the number of hot boxes ? A. To the care and attention 
given to the packing of boxes and the use of the Galena 
oil." 

To the same effect is the testimony of L. 0. Fritch, of the 
Illinois Central Eailroad (vol. 11, p. 72) ; J. F. Walsh, of the 
Chesapeake & Ohio Railway (vol. 11, p. 277). 

(e) Saving in coal. 

A substantial saving in coal under the Galena management 
is indicated in the evidence, though this saving cannot be so 
clearly measured. J. F. Walsh, of the Chesapeake & Ohio 
Railway (vol. 11, pp. 282-3) testified : 

" Q. In your judgment as an old railroad man, what 
relation is there between lubrication and the use of fuel? 
A. Well, very marked. 

Q. In what way ? A. If a journal is lubricated with 
a gummy or sticky lubricant of any kind it will very 
materially retard the movement of your train. If a 
journal is lubricated with a free-flowing oil, it gives you 
just the opposite result ; your train moves much easier, 
your engine has to work less hard, and consequently 
yoii will consume less fuel. That is one feature of it. 
Another feature of it is that with a poor quality of valve 
oil, especially where it is used extravagantly, the exhaust 
pipes of the locomotive loill become clogged, and that re- 
sults, of course, in a more fierce draft and in an increased 
consumption of fuel. Those are two of the features that 
I would mention to you. Of course, there are others 
that could be mentioned." 

Mr. F. A. Burgess, a locomotive engineer, formerly quoted, 
(vol. 12, pp. 634-5) testifying in regard to his daily run with a 
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limited express train from Louisville to Nashville, a distance 
of about one hundred and eighty-seven miles, said : 

" The tender held about 300 bushels of coal and it 
was a very close run to make. During the period of 
New York oil (oil of the N. Y. Lubricating Oil Co.) we 
would go to Louisville on that train with practically 
no coal in our tender. * * * With the Galena oil, — 
not in every instance, but possibly 7 out of 10, we would 
have from 25 to 30 bushels of coal left." 

See also testimony of Mr. Calvin Skinner, of Sciota Valley 
Traction Company (vol. 11, p. 220-221) to the same effect. 

3. Inducements to railroads to practice economy in the use 
of oil, even though the actual cost of lubrication to the oil 
Company may be largely above the total guaranteed cost. 

(a) Stoppage of exhaust pipe in locomotive due to the ex- 
cessive amount of oil used. 

Mr. F. A. Burgess, engineer on the Louisville & Nashville 
Eailroad, testified (vol. 12, 637-8) : 

" Q. From your experience as an engineer, would 
you say that there is any reason why the railroad man- 
agement should desire to economize the quantity of oil 
consumed other than the mere cost of the oil ? If so, 
what ? A. Yes, sir. I consider it very expensive to 
use too much oil in your cylinder, outside of the mere 
cost of the oil. 

Q. I wish you would explain that. A. After the 
steam performs its service in either end of the cylinder 
it goes to the atmosphere through what is known as the 
exhaust. In that exhaust pipe, there is what they call 
the exhaust tip. That tip is adjusted to just as nice a 
degree as possible, the purpose being to get just as 
large an exhaust as possible without destroying the 
steaming qualities of the engine. Now, if you force 
your steam out through a very small opening, you get a 
larger draft on your fire and your engine will make steam 
more freely, but you will burn more coal ; and in addi- 
tion to that the engine has to force — that is, the steam 
pushes the piston back, the other pushes it ahead, or 
vice versa, — you have to force that steam out through a 
small opening, and you are suffering what is known as 
back pressure— that is, a certain amount of the engine 
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is used to force the used steam out through, this 
opening. Now, if you use too rnuch oil, in 
passing out through this exhaust it clogs the exhaust, 
makes it smaller, and it becomes necessary to 
clean out the exhaust nozzle ; now, it takes 
time to clean that nozzle out, it takes the mechanic's 
time, it causes expense to do it, you hold the engine in, 
you lose the use of the engine ; in addition to that they 
might not have time to do it at that period, and if you 
are running with an exhaust smaller than it should be, 
you are consuming a great deal more coal. 

Q. There is just one point, I think, you haven't made 
quite clear. How is it that an excessive use of oil 
makes the exhaust nozzle smaller ? A. It goes through 
the exhaust and it burns on the inside there a very hard 
scum, which it is necessary to cut off with a chisel ; 
and on our road, and some other roads, too, they take a 
long rod, reamer-shaped ; in order to avoid the delay 
of taking out the exhaust, they put it down through the 
stack and bore this out. 

Q. It makes a hard deposit on the iron ? A. It 
makes a hard deposit on the iron ; yes. I don't know 
what it is, but it burns on there kind of a gum." 
To same effect, see J. F. Walsh (vol. 11, p. 282). 

(l) Indirect economies due to example and improved 
discipline. 

Mr. E. W. McKenna, of the St. Paul road, testified (vol. 11, 
p. 33): 

" Q. What would you say, as a railroad man of long 
and wide experience, as to the general effect upon your 
employees of being taught the economical use of lubri- 
cating oils ? A. The general effect would be to make 
them careful in the use of all supplies. 

Q. That is to say, it would have a strong disciplinary 
value, then ? A. Yes, sir, very decidedly. 

Q. In every direction ? A. Yes. 

Q. So that even if a railroad company were not 
below its guaranties, as shown by the Galena Signal 
contracts, there might nevertheless be a strong pur- 
pose in inculcating an economical use of its oils ? A. 
Oh, yes, the very strongest reason for that always. In 
handling a large body of men, distributed over seven or 
eight thousand miles, the principles of economy, in 
every respect, are constantly being pounded into them ; 
and in any instance where a check can he kept on the use 
of any kind of maierial, a close check and an individual 
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check, when we can get it, are kept, so as to prevent waste 
and put the officers oi the company in a position where 
they can check luaste and extravagance or bad, perform- 
ance of any kind." 

Mr. J. T. Odell, a railroad expert (vol. 11, p. 105), testi- 
fied : 

" Q. What, in your judgment, then, as a railroad man 
of experience, would be the effect of teaching the em- 
ployees a more economical use of lubricants in so far as 
it had any relation to the more economical use 
of other railroad supplies ? A. It inspires 
them to economy in the use of all the sup- 
plies. 1 notice particularly that some of the rail- 
roads are employing expert firemen to teach the firemen 
how to fire — just as much money saved that way as 
there is in oils, I guess, as far as it goes." 

See also, L. C. Fritch, of the Illinois Central E. E. (vol. 11 , 
p. 71) ; and F. N. Hibbits, of the Lehigh Valley Eailroad (vol. 
11, p. 127). 

In response to this wholly uncontradicted mass of evidence 
as to the excellent results of the use of the Galena oil and 
Galena methods, it is no answer to say that the improvements 
in lubrication would have come about anyway, as improve- 
ments have come about in other departments of 
railroad operation. The fact is that the improve- 
ments in lubrication have been brought about by 
the Galena Company almost exclusively and that Company is 
entitled to the credit for what it has done. Moreover, as 
Mr. Odell said, on cross-examination (vol. 11, p. 110) : 

" Q. It (lubrication) is no more difficult than any 
other branch of the service, is it ? A. No more difficult 
for the Galena Oil (Company) to invent good lubrication 
than for the Westinghouse to invent an air-brake. The 
railroads didn't invent that." 

4. That the work done by the Galena experts could not bo 
so efficiently performed by railroad employees is the all but 
unanimous opinion of the witnesses, and for two reasons, 
(a) Because no employee of a single railroad would have the 
wide experience gained by the Galena experts in their work 
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on many different railroads, (b) Because the salaries paid to 
the Galena experts are much larger than those which it is 
possible for a single railroad to pay to an employee who could 
be charged with such work as the supervision of lubrication. 
Mr. L. C. Fritch, of the Illinois Central Eailroad (vol. 11, pp. 
70-1), testified : 

" The experience of a man located on any one line 
of road would be very much restricted. He would come 
in contact with questions that would arise only on that 
particular line, while the Galena experts are men who 
have a varied experience over different lines of railway, 
which I consider a very valuable experience, and we 
profit from that through the expert service of the Galena 
Company now. Conditions vary on every railroad." 

Mr. F. N. Hibbits, of the Lehigh Yalley Eailroad, (vol. 11, 
pp. 131-2) testified : 

" I do not believe that a railroad company would get 
as good results from their own experts as from the 
Galena oil experts. * * * Because the Galena Oil 
experts are scattered all over the country and they meet 
at different times and exchange experiences and views 
and the Lehigh Valley Railroad gets the benefit of these 
men in different parts of the country. If the railroad em- 
ployed its own expert, he would be necessarily confined 
to his own railroad and would not be in a position to 
gain knowledge from the experience of men in other 
parts of the country. And, furthermore, the time of the 
Galena men is devoted exclusively to the question of 
lubrication and they study it ; that is their business." 
See also vol. 11, p. 136. 

Even Mr. Philip Harrison, the only adverse witness called 
by the Government, after stating that in his opinion the expert 
services could be performed better by the railroad companies, if 
they would undertake it, made this striking admission (vol. 2, 
p. 532) : 

" There is one thing in the way of it, however, and 
strange as it may seem, tke mechanical people who use 
oils know less about oils than they do about anything else 
they buy, and ii would be necessary for a railroad em- 
ployee who was following that work, to be thoroughly 
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coached up and instructed as to the best methods of ap- 
plication and as to the particular kinds of oil to apply 
for certain classes of work ". 



In other words, he must first acquire the skill of a Galena 
expert. 

5. Moreover, the experience of railroads in other depart- 
ments proves the advantage of placing the supervision of lubri- 
cation in the hands of specialists. 

{a) Fire protection service. 

Mr. L. 0. Fritch, of the Illinois Central, (vol. 11, p. 73) said 
as to what is known as " fire protection service ", analogous to 
the services rendered by the Galena experts and now in force 
on a number of American railroads : 

" The plan is that these fire protection experts are 
sent over the railroad to inspect the property, point out 
defects that might cause fire risks or that might be fire 
risks and make reports upon the service. They make 
these reports for the purpose of getting a more favorable 
insurance upon these properties. Now, that requires 
expert service, and, as a rule, railroads are not equipped 
with that class of men." 

(6) Expert engineer service. 

See Mr. Fritch, of the Illinois Central Railroad, (vol. 11 
p. 74.) 

(c) Suggested fuel inspection. 

Mr. Fritch, (vol. 11, p. 82) again says : 

" I say that without the expert service of the Galena- 
Signal Oil Company, we could not have obtained these 
results in lubrication for the same reason that we 
have not reached the results in fuel economy that we 
would have by the same means of inspection in our fuel 
service. 

Q. Was there any such waste of fuel as there was of 
oil ? A. There was then and there ts now. 

Q. There is just as much waste now as there ever 
was? A. Practically. 
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Q. And you men are unable to cope with it ? A.. We 
would like to have expert service for our fuel bill in the 
same way we have expert service from the Galena Oil 
Company in our lubrication bill, if we could get it." 

{d) We presume that the Court will take judicial notice of 
the fact that the parlor and sleeping car service on practically 
all the railroads in the United States is, after some forty 
years of experience, still managed by a separate corporation, 
the Pullman Car Company. 

(e) The tendency thus indicated in railroad service is in 
accordance with the universal tendency towards specialization 
in all departments of modern life. 



IV. Street Eailways. 

The excellence of the Galena Oils and methods is further 
attested by their wide and successful use on street railways 
under contracts similar in their provisions to the Galena con- 
tracts with steam railroads. 

The Galena-Signal Oil Company has guaranteed contracts 
with 113 street railways in the United States and Canada, 
comprising 26.7 per cent, of the total track mileage, and opera- 
ting 33.9 per cent, of the total number street cars (Def. Ex. 43, 
vol. 18, p. 158). They also lubricate certain other street rail- 
ways comprising 2.4 per cent, of the total track mileage in the 
United States and Canada under contracts at prices per gallon 
but without guaranty (Def. Ex. 44, vol. 18, p. 160). They also 
have some street railway business in Cuba and in Porto Kico. 
The guaranteed contracts with street railways usually 
provide for the lubrication of powerhouse machinery at a 
rate per 1,000 kilowatt hours in addition to the lubrication of 
the cars at a rate per thousand car miles, and are in form sub- 
stantially the same as the guaranteed contracts with steam 
railroads. (Steinbrenner, vol. 11, pp. 378 and Def. Exs. 40- 
41-42, vol. 18, pp. 146-156). 

This branch of the business has been principally developed 
in the past five years and most of the guaranteed contracts 
were made on a basis of the previous cost to the street rail- 
way, usually 90 per cent, thereof, and in a few instances at 100 
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per cent., as conditions warranted, except of course in the case 
of new companies where Galena oils were the first used. 
(Steinbrenner, vol. 11, pp. 389-390 and Def. Ex. 45, vol. 18, 
p. 162). 

The street railways are under the supervision of experts, 
furnished by the Galena Company, who are trained ex- 
clusively for that branch of the service. Mr. Beatty, 
Expert on the Pittsburg Street Railways, testified as to 
the supervision of lubrication on that line and described 
the saving in the use of Galena oils both in repairs and in re- 
duction of cost. The Pittsburg Railway is an overhead electric 
trolley system between 500 & 600 miles in length, operating 
about 1665 cars in and around Pittsburg (vol. 11, pp. 540-550). 
The statements of operation on this railroad from the begin- 
ning of the use of Galena oils, June 16, 1904, to Dec. 31, 1907, 
show the excellent results obtained (Def. Ex. 70-A to D, vol. 18, 
pp. 225-228). For the first 12 months period there was a re- 
fund by the Oil Company of 30.32 per cent on the combined 
cost at invoice prices of the car service and power house lubri- 
cation, while in the last 12 months the refund was reduced to 
14.03 per cent. During the first year the cost at invoice prices 
per 1000 kilowatt hours for power house lubrication was .2808 
cents and during the last year it was reduced to .2096 cents, a 
reduction of 25.3 per cent. There was also a reduction in the 
cost of lubrication of cars. This road was taken on a basis of 
90 per cent, of its previous cost and in view of its rapid prog- 
ress as shown by the statements of operations, will probably 
meet the guaranties in a short time, so that there will be no 
refund. Mr. Beatty, the expert, describes his first work on the 
Pittsburg Railways as follows (vol. 11, p. 541) : 

" When we first went there, they oiled their journals 
some every night and some every other night. * * * 
To get down to a system which we established there a 
little later on, after getting the cups in and the use of 
the oil, we took a car from each and every route, from 
every barn, packed the car under the instructions which 
the Galena Oil Company puts out regularly, and started 
them out, sealed them (meaning the journal boxes) up 
to get the length of time that we could come to a satis- 
factory period, and then we would satisfy the men all 
concerned." 
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These experiments extended over a period of about five 
months and it was finally determined how long a car could 
run on a single oiling, and duriog that time it varied from 30 
days to 6 months, according to " the condition of the track, 
the hills and curves and the percentage of grade that we had 
to go and come over." 

There was fall co-operation by the management, and after 
these experiments, charts were made up, showing when each 
car was oiled last, and when it should be oiled again, with the 
result that, after the schedule was put into effect, they used 
2800 to 3000 gallons of oil per month, whereas before the 
schedule had been put into effect, they used between 4000 and 
4200 gallons per month (pp. 542-3). 

The lubrication of street cars is more difficult than the 
lubrication of railroad freight and passenger cars, because, in 
addition to the journals, there are motors and complicated 
electrical machinery to be lubricated, and Mr. Beatty testified 
to a great saving in the cost of repairs to parts of the electrical 
machinery (pp. 546-7, vol. llj. His testimony is as follows : 

" I can give you the life, as I remember, the first 
few months, when we first started, of the armature re- 
pairing, which was considered their most dangerous 
point to look after. It averaged along in the neighbor- 
hood of 30 days. Some armatures or bearings would 
only last a week or ten days, but I would judge they 
averaged along about 30 days. The life of an armature 
bearing, with Galena oil, as near as I can remember at 
the present time, averaged from 7 to 11 months, and we 
have had them run as high as 23 months." 

These armature bearings cost from $5.00 to $7.00 each, and 
as there are 4 to a car, the cost per car would be from $20.00 
to $28.00. 



V. Foreign business. 

The merits of Galena oil are further shown by their recog- 
nition by numerous railroad companies in South America. 
Mr. E. V. Sedgwick, Assistant Manager of Experts, whose 
railroad experience dates back to 1883, began as a Galena 
Expert in 1898, and took charge of the expert supervision of 
lubrication on South American railroads, with the result that 
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contracts were secured with road after road, so that 75 per 
cent, of the railroads of that continent are now lubricated by 
Galena oils. (Testimony, vol. 11, pp. 154-163). The first 
road taken was the Antofagasta & Bolivian Eailroad, which is 
about 700 miles in length, extending through the Andes 
Mountains. Contracts were also secured with the state railways 
of Chili, having 1000 miles of track and 400 locomotives. The 
Central Norte Railway, a government railway in the Argentine 
Republic, having about 125 locomotives, which had formerly 
been lubricated by oils purchased in England ; Sao Paulo 
Railway in Brazil ; Mogayano Railway in Brazil, having about 
135 locomotives ; the Central railway in Peru, having about 
150 miles of track and 50 locomotives ; the Southern Rail- 
way, also in Peru, which is a road much larger than the 
Central. 

He remained in South America until 1905, introducing the 
same methods as used in this country, and supervising the 
work of other experts. In 1905-6 Mr. Sedgwick had charge 
of the experts on various European railroads, comprising a 
substantial part of the total mileage in the various countries, 
and some of which are operated by the various Governments. 
These railroads are located in the following countries : France, 
Great Britain, Spain, Italy, Switzerland, Denmark, Sweden, 
Holland and Belgium. The Galena Co. also lubricates rail- 
roads in Egypt and Japan, (vol. 11, pp. 163-178). 



SECOND. The Galena Contract is One for the 
Sale of Lubrication, at a Maximnm Cost Per 
Unit of Service, and Not for the Sale of Oil at a 
Price Per Gallon. 

I. This is the only fair construction to be placed on the 
contracts themselves. 

1. A large number of the contracts with different railroads 
are iu evidence. 

Record, Vol. 7, pp. 244-88 ; Vol. 9, pp. 1824-1390; 
Vol. 18, pp, 146-153, 182, 208-214. 

These contracts, for the most part, contain substantially 
nnitorm features. 
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The contract with the Georgia Railroad, dated June 14, 
1907 (Pet. Exhib. 511, vol. 9, p. 1374) which is made 
upon a printed form, is typical of the ordinary Galena con- 
tract. So far as concerns the question here under consider- 
ation, the following is the essential language : 

" Sec. 1. The first party agrees to sell and deliver to 
the second party * * * all of the following named 
lubricants * * * which the second party may require 
for its own use * * * during the term of this con- 
tract, upon terms as follows : 



Perfection valve, for valve and cylinders . 

Galena engine oil, for locomotive ma- 
chinery 

Galena car oil, for passenger and freight 
cars 

Perfection signal oil 



In cents per gallon. 
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m 



Above prices are for oils delivered f. o. b. Augusta, 
Georgia. 

Prices of oils delivered in barrels based on carload 
lots. 

* 4f * * * * 

Sec. 4. The first parly guarantees that in the exclu- 
use of the lubricanbs furnished by it * * * the 
average cost to the second party for lubricating its equip- 
ment per one thousand miles run shall not exceed, for loco- 
tnoiives $1.10; for passenger cars $.06; for freight cars 
$.06. 

If the cost of lubricants used in lubricating loco- 
motives, passenger or freight cavs falls below the guaran- 
teed cost, the reduction in any service or services shall be 
applied to liquidate in whole or in part the cost of such 
other service or services that may be in excess of the 
guaranteed cost. 

Should the combined cost of the three classes of 
service, during the period covered by this contract, fall 
below the combined guaranteed cost, the saving thus 
effected shall accrue to the second party. 
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Sec. 5. The first •party agrees to re/w^id to the sec- 
ond party the excess upon proper bill being rendered, if 
at the expiration of each yearly period * * * the 
cost of lubricants consumed in the lubrication of locomo- 
tives, passenger and freight cars combined exceeds the 

combined guaranteed cost for the three classes of service. 

******* 

Sec. 8 The second party agrees to purchase its en- 
tire supply of lubricants and signal oil, during the term 
hereof, from the first party, and to pay all invoices 
rendered by the first party for material delivered to it 
in accordance with section 1, within sixty days of date, 
without discount for earlier payment, with reasonable 
allowance for leakage, when leakage occurs before the 
consignments reached the line of its road, "provided, 
however, that the second party may withhold payment of 
of invoices covering shipments sufficient to secure it against 
any excess cost per thousand 'miles run as may be shown 
by inonthly reports (provided for in section 10) until 
final settlement." 

(2) Of course, under the elementary rule, all parts of a 
contract must be read together in order to determine its 
meaning. But this particular contract specifically links 
together all its provisions, providing in Section 1 that 

" the first party agrees to sell * * * all of the 

following named lubricants * * * which the second 

party may require for its own use * * * upon 
terms as folloios." 

In other words, the sale is made conditioned upon all the 
subsequent te7-ms of the contract taken collectively, so that 
every part is qualified by every other. So considered, the 
transaction is obviously as follows : The oil company agrees 
to sell to the railroad all the lubricants which the railroad 
" may require for its oivn use" (Sec. 1) and which are (Sec. 5) 
" consumed in the lubrication of " the railroad's locomotives 
and cars, at a fixed price to the railroad (Sec. 4) " for lubri- 
cating its equipment per 1000 miles run," irrespective of the 
quantity of oil consumed. 

It is true that the contract provides for the rendering of 
monthly invoices at a regular invoiced price and for the pay- 
ment of these (Sec. 8), but the same section (Sec. 8) expressly 
provides that the railroad 

" may withhold payment of invoices covering shipments 
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sufficient to secure it against any excess cost per thou- 
sand miles run, as may be shown by monthly reports." 

This provision, which, in the above or in equivalent language, 
appears with but few exceptions in every one of the fifty-one 
Galena contracts in evidence and in all the printed forms, is 
absolutely conclusive upon the point, since it reserves to the 
railroad the right to have the total of its monthly payments up 
to any given date never exceed the total maximum guaranteed 
cost to it of its lubrication up to the same date based upon its 
mileage. In case, however, that the total of the partial pay- 
ments at the end of a year shall have exceeded " the combined 
guaranteed cost for the three classes of service," then the excess 
paid by the railroad shall be refunded by the Oil Company 
(Sec. 5). 

Minor provisions are to the effect that (Sec. 4 & 5) the 
results on the three services are to be taken together, so that, 
if the cost of lubricants used on either the locomotives, passen- 
ger cars or freight cars " falls below the guaranteed cost " as to 
any one of them, the saving in such case shall be applied 
towards the loss sustained by the Oil Company upon the 
other services, so that the refund, if any, is to consist of the 
excess of the amounts paid over the combined maximum 
guaranteed costs. So also, if the combined (invoice) cost of 
the three classes of service " falls below the combined guaran- 
teed cost " (Sec. 4), then the railroad pays only the total of 
the invoices. 

Two typical examples will make this clear : 

CHICAGO, MILWAUKEE & ST. PAUL BAIL WAY. 

Ybae Ending Januaet 31, 1906. 

(Petitioner's Exhibit 4a3, vol. 9, p. 1104.) 

Guaranteed cost 

Invoice cost to to railroad com- 

oil company. pany. 

Locomotives $84,197.15 170,805.78 

Passenger cars 6,637.17 9,583.05 

Freight cars 19,166.83 27,692.08 

1110,001.15 $108,080.91 

108,080.91 

Refund $1,920.24 
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Here, the invoice cost upon passenger cars and freight cars 
was less than the maximum guaranteed cost on those services, 
while the invoice cost on locomotives exceeded the maximum 
guaranteed cost. Hence the saving upon the two classes of 
cars was applied in reduction of the loss to the Oil Company 
on locomotives, with the result that only the difference was 
refunded. 

CINOINCINNATI, NEW ORLEANS & TEXAS PACIFIC RAILWAY 

Tbae Ending Januaet 30, 1901. 

(Petitioner's Exhibit 427, vol. p. 1130.) 

Guaranteed cost 
Invoice cost to to railroad corn- 
oil company. pany. 

Locomotives $4,843.30 $5,026.08 

Passenger cars 1,012.17 1,332.82 

Preiglitcars 3,234.52 3,539.11 



$9,089.99 $9,898.01 

9,089.99 



Saving to railroad below maximum guaranties $808.02 

In the last illustration, the invoice price of the oil in each 
class of service is less than the maximum guaranteed cost in 
each service. Hence the settlement was had on the invoice 
prices. 

II. The testimony of the parties to these contracts and 
their course of dealings under the contracts amply sustain the 
construction of the contracts here contended for, namely, that 
they are contracts for lubrication and not primarily for the 
sale of oil by the gallon. In other words, they are contracts 
providing for a maximum paym,ent per 2init of service and not 
per unit of quantity of oil consumed. 

I. To the testimony concerning the understanding of the 
parties as to the meaning of the contract, the objection was 
interposed that the contracts are the best evidence, which ob- 
jection presumably referred to the common rule that written 
instruments may not be varied by parol ; but this is not the 
ordinary case where parties to a contract differ as to its mean- 
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ing. Here, both parties to the contract are agreed, and a 
third party, to wit, the Government, has intervened and seeks 
to impose upon the contract a different meaning from that 
which the parties themselves have given to it. In such a case 
the rule is quite different. 

In Sigua Iron & Coal Co. v. Oreene, 88 Fed. 207 C. 0. A. 
2nd Circuit, opinion by Lacombe, J., the precise point was de- 
cided. Judge Lacombe says, at page 216 : 

" The true rule is aptly expressed by the Court of 
Appeals of this State (New York) in Zee v. Adsit, 37 
N. Y., 78, as follows : 

" The rule that parol extrinsic evidence shall not be 
received to contradict or vary a contract which is in 
writing applies only in controversies between the parties, 
promisor and promisee in such contract. * * * The 
writing is not conclusive as between one of the con- 
tracting parties and a third person. This doctrine is 
asserted in a multitude of authorities, but in many in- 
stances it is accompanied by remarks from which it 
might be contended that the privilege of explaining the 
written document was not accorded to him, who was a 
party to it, hut only to his adversary. But it is not so 
confined." 

And again, quoting from McMaster v. Insurance Co., 65 
N. Y. 222 : 

" Third persons are not precluded from proving the 
truth, however contradictory to the written statements 
of others. Strangers to the instrument, not having 
come into this agreement, are not bound by it and may 
show that it does not disclose the very truth of the 
matter. And, as, in a contention hetween a party to an 
instrument and a stranger to it, the stranger may give 
testimony by parol differing from the contents of the in: 
strmnent, so the party to it is not to be at a disadvantage 
with his opponent and he too in such case may give the 
same kind of testimony." 

In Central Coal <& Coke Go. v. Good, 120 Fed., 793, C. C. 
A. 8th Circuit, opinion by Sanboen, J. (at p. 799) : 

" The rale that parol evidence is inadmissible to 
contradict or vary the terms of a written contract is 
inapplicable to a case in which the agreement assailed 
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is between strangers to the parties to the suit, because 
the former can not, by their ignorance, carelessness or 
fraud estop the litigants from proving the truth." 

Evidence of a course of dealing between parties to an 
agreement to show its proper construction is admissible even 
between the parties, and certainly is competent and material 
between one of the parties to the agreement and a third party. 

2. Mr. C. C. Steinbrenner, Auditor Eailway Dept. of the 
Galena Company, called by the Government as its own witness, 
testified in substance that the contract has three essential 
features ; one is that a price is fixed at which oil is billed 
and at which currently the railway companies pay for it. That 
is the uniform price for the railroads throughout the country, 
except points of delivery outside of a certain zone, in which 
case freight is added to that price. The second feature is that 
the Galena-Signal Oil Company guarantees that the cost of all 
kinds of lubrication shall not exceed a certain sum for that 
railroad. The so-called invoice price is simply an initial price 
which the railway company is charged. The actual settlement 
is made on the basis of the guaranty, (vol. 1, pp. 437, 438). 

Again, (vol. 1, p. 444) Mr. Steinbrenner testified that the 
fundamental thing about the contract is the guaranty that 
the cost shall not exceed a certain amount of money, but 
accounting from time to time and for the purpose of making 
partial payments, the parties take these invoice prices as gov- 
erning the amount to be paid currently, but that, if the max- 
imum guaranteed price is below the aggregate gallonage at the 
invoice prices, then the Galena-Signal Oil Company has to 
return the amount that has been overpaid. 

Mr. E. W. McKenna, Second Vice President of the Chicago, 
Milwaukee & St. Paul Eailroad (vol. 11, p. 26) testified as to 
the contract with the Galena Company as follows : 

" Q. Generally speaking, what is that contract ? A. 
The Galena Oil Company undertakes to furnish lubri- 
cants for locomotives (valve and engine oil), passenger 
cars and freight cars at a guaranteed cost per one thou- 
sand miles. 
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Q. Is it regarded by railroad men as a contract for 
the sale of oil or as a contract for lubrication ? A. It 
is a contract for lubrication. 

******* 

Q. Then, as I understand, that which you purchase is 
lubrication ? A. It is a contract for lubrication. 

Q. Does the price per gallon named in the contract 
make the slightest difference to the railroad company ? 
A. I can't see how it would. It is used as a means of 
making up invoices and settling yearly differences. The 
fact remains, however, that whatever the price of oil per 
gallon might be, it is a contract for lubrication and 
settled upon the result of the performance of the 
lubricant. 

Q. Unless, of course, the railroad company falls be- 
low the guaranty ; then it gets the benefit of the invoice 
price named in the contract ? A. Of the invoice price, 
yes sir." 

Again (vol. 11, p. 67), he said : 

" I don't think the price of oil cuts any figure in the 
equation. We have a contract to lubricate our railroad 
under certain conditions. As a mere matter of account- 
ing, they render us invoices each month upon which 
we pay. * * * If we gain on the contract, we get a 
refund. If we were wasteful in lubrication and they didn't 
fill the guaranties, then it would be their loss." 

To the same effect, see testimony of L. C. Fritch, Assistant 
to the President of the Illinois Central R. K. (vol. 11, p. 97) ; 
F. H. Fechtig, Purchasing Agent of the Atlantic Coast Line 
E.. K. (vol. 11, p. 343 ; and W. E. Hodges, Purchasing Agent 
of the Atchison, Topeka & Santa Fe System (vol. 11, pp. 358- 
362). 

Mr. Hodges, on cross-examination (vol. 11, p. 362) testi- 
fied : 

" Q. But the guarantee is that it won't cost your 
company more than so much per thousand mile run at 
the invoice price, isn't it ? A. No, the guaranty is so 
much a thousand miles. 

Q. But at what price ? A. They simply make that 
price for a monthly adjustment — monthly voucher. 
Having that guaranty, I don't care anything about 
the price. I have the right to hold out two or three 
months' vouchers if 1 am being overcharged. No ques- 
tion about it." 
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3. The various statements upon which settlements have 
been had in the past under contracts between the Galena- 
Signal Oil Company and various steam railroads (Petitioner's 
Exhibits 407-491, vol. 9, pp. 1025 to 1323) support the 
defendants' view of the Galena contract, and are inconsistent 
with any other interpretation of it. None of them purport to 
show any percentage of invoice price as having been paid by 
the railroads. The words " per cent, of excess " appearing 
upon some of these exhibits mean the per cent, which the 
amount refunded bears to the total of the invoice prices of 
the lubricants furnished to the railroad. This is obvious 
from a mere inspection. 

III. The contracts of the New York Lubricating Oil Com- 
pany, which are substantially identical in form with the Galena 
contracts, except as to the provisions about expert services, 
received from Mr. Harrison, an officer of that company (called 
by the Government as its principal witness on this branch of 
the case), a construction identical with that here contended 
for. 

Referring to a contract between the New York Lubricating 
Oil Company and the Central of Georgia Railway Co., which 
contract is printed in the record (vol. 18, p. 102), and the 
statement of settlements under it (vol. 18, p. 105), Mr. 
Harrison testified (vol. 2, p. 769) : 

" Q. Well, did you receive any payments under that 
contract until the end of the year? A. We received 
payments monthly. 

Q. Well, then, what was the rebate, account of excess 
cost ? A. I simply showed that to you there to show 
you the difference between the invoice cost at those 
formal list prices there, the difference, what that would 
be, that is all. Those figures are just in there as the 
merest form ; they have no e^ect on the contract at all. 

Q. What were they put in there for ? A. Just as a 
matter of form. 

Q. Well, what is the matter of form that necessi- 
tates their being put in there ? A. There is no matter 
of form that necessitates it except to fix some basis upon 
which the oils may be invoiced in the event that they 
are paid for as invoiced, and then rebated back to make 
up the difference between what might be earned under 
the guaranty and what might have been paid under the 
deliveries. * * * 
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(p. 770). 

Q. But where the estimates were made yearly as 
under the other contracts, the basis of monthly settle- 
ment was the invoiced price ? A. It was. 

Q. And then the rebate was paid at the end of the 
year ? A. It was." 

The statements of operations of the New York Lubricating 
Oil Company on three railroads show that the cost of lubrica- 
tion per thousand miles according to the invoice prices was 
largely m excess of the guaranteed cost per thousand miles, 
the percentage ranging from 7.45 to 31.65, which is shown in 
more detail by the following summary of the Defendant's Ex- 
hibits 2A and B, 3A and B and 4A (vol. 18, pp. 96-105) : 

Opbeations Undke New York LtrBEiOATiNG Oil Company Conteaots. 

Per 

13 Cent, 

months Actual Guar'd of 

ended Cost. Cost. Excess. Excess. 

Ga. R. E 3/31/04 $4360.88 $3778.33 $583.06 13.35 

" " " 3/31/05 4846.64 3698.54 1148.10 23.69 

L. &N 2/39/04 74195.71 68663.03 5533.69 7.45 

""" 3/28/05 73457.85 67790.28 4667.57 5.44 

Central of Ga *4/30/06 33697.26 16195.00 7503.26 31.57 

Note : * 15 months ended 4/30/06. 

lY. The Galena contract being a contract to furnish lubri- 
cation at a maximum price based upon the unit of service, 
to wit, per 1,000 miles run, it is entirely immaterial either 
what the invoice prices are or how much of any kind of oil is 
consumed by the particular railroad, except where the total of 
the invoices for the oils furnished is less than the total costs 
to the railroads under the maximum guaranties. 

For reasons explained later, the consumption varies widely 
with different railroads, and with the same railroads in different 
years, and even in different parts of the same year. Notwith- 
standing these differences, the contractual relation between 
the parties, so far as the element of real price is concerned, is 
to be found in the maximum guaranties, except, as aforesaid, 
where tbey exceed the total of the invoices. 

V. That this form of contract is not peculiar to the Galena- 
Signal Oil Company, nor to the oil business, is shown by 
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Defendants' Exhibit 39 (vol. 18, p. 143) and Defendants' 
Exhibits 80 and 81 (yoI. 18, pp. 236-239). 

The first of these is a contract between the Atchison, 
Topeka & Santa Ee Eailway Co. and the American Brake 
Shoe and Eoundry Co., whereby the latter Company agrees to 
furnish brake shoes at an invoice price of $70 a ton, but upon 
the guaranty to the railway company that it shall not pay for 
brake shoes in the year 1905 more per 1,000 engine miles than 
the shoes used by the same railway during the year 1904 
would have cost during the year 1905 had they been used, 
etc. Mr. Hodges, Purchasing Agent of the Atchison Road, 
testified in regard to this contract (vol. 11, p. 359) that previ- 
ously the railroad had been paying $33.00 and $34.00 per ton 
for brake shoes, but that, nevertheless, at the nominally much 
higher price of $70.00 per ton, the total cost to the railway 
company was less than it would have been in using the other 
shoes at the lower price. 

Defendants' Exhibits 80 and 81 (vol. 18, pp. 236-238) are 
contract forms used by the New York Steam Co. in dealing 
with its customers, and provide substantially for the furnish- 
ing of steam for heating and power purposes at a lump sum 
per year, irrespective of the amount of steam consumed. Ex- 
hibit 81 also contains a provision whereby, if the customer uses 
less than the estimated annual consumption, he shall receive a 
rebate at an established rate ; but on the other hand if the 
customer uses more than the average it is the Steam Co.'sloss. 
(C. C. Upham, Yice President of the New York Steam Co. vol. 
12, p. 675). 

The evidence as to these Brakeshoe and Steam contracts 
(Defendants' Exhibits 39, 80 and 81, vol. 18, p. 18, p. 143, and 
pp. 236-239) was offered to show, and we submit does show, 
that contracts of the general form employed by the Galena- 
Signal Oil Co. in which the cost to the consumer is limited by 
an absolute guaranty, whatever amount is furnished of the arti- 
cle sold, and in which the unit of service is made the basis of 
the contract, instead of the unit of commodity delivered, are 
well recognized and of long established usage in other lines of 
business. 

Reference is also made in the same connection to the 
familiar contract for water supply between water companies or 
municipalities, and consumers. 
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THIRD. The maximnin guaranteed cost per 
unit of service to the different railroads neces- 
sarily differs very widely on acconnt of local con- 
ditions and the personal equation of the em- 
ployees. It also differs from time to time with 
the same railroad, especially because of the dif- 
ference of cost arising from changes in its equip- 
ment. 

I. Broadly speaking, the guaranteed cost to different rail- 
roads must vary according to local conditions and the personal 
equation. 

1. Mr. Philip Harrison, of the New York Lubricating Oil Co., 
called by the Government (vol. 2, pp. 566-568) admitted that 
his Company had charged the Louisville & Nashville Railroad 
$1.53 per 1000 locomotive miles, the Central Railway of 
Gergia $.85 per 1000 miles and the Georgia Railroad $.92 per 
1000 miles, and, in explanation of these differences says, in 
part : 

" The Central of Georgia Railway runs through a 
great deal of flat country in South and Southeastern 
Georgia and in Alabama. The Georgia Railroad simplj' 
runs from Augusta to Savannah on one ridge and from 
there to Macon on another * * * through a differ- 
erent character of country. The grades are different." 

Again (vol. 2, p. 567) as to the personal equation : 

" When we come down to the consideration of the 
fixed conditions on the roads themselves, we have to 
take into consideration the degree to ivhich the operatives 
of the railway, the mechanical men, the car inspectors, 
dtc. have been educated in the economical handling of oils 
up to the time that the new contract is to be made." 

2. Mr. C. C. Steinbrenner, Auditor Railway Department of 
the Galena-Signal Oil Co., called in the first instance by the 
Government as its witness, testified (vol. 1, p. 439-40) : 

" There are no two roads, no two divisions, nor two 
engines will be run at the same cost per thousand miles 
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hardly. * * * We liave only to refer to that Penn- 
sylvania contract. There were six or seven divisions of 
that road that we took at 90 per cent of their previous 
cost, which was based upon an oil that they had been 
manufacturing or buying. * * * "We took that con- 
tract at 90 per cent of their previous cost, and each 
grand division of that system has a varying cost, or 
different cost per one thousand miles. The question of 
personnel enters into it; the management and varying 
conditions that might develop tbat ditference. 

Q. Grades ? A. Grades ; different rolling stock ; 
different character of rolling equipment, conditions in 
every way might bring about that result. 

Q. Soil, sandy soil? A. Sandy soil, weather con- 
ditions. The cost varies from month to month, or year, 
to year, as the case may be. 

Q. And there are what you might call permanent 
variations ? A. Gradients and things of that kind. 

Q. Which are different on different railroad sys- 
tems? A. Yes, sir." 

3. further evidence as to the effect of the personal equation 
is found in the testimony of G. E. Mc Vicar (vol. 11, p. 193) ; 
F. H. Fechtig (vol. 11, p. ?46) ; W. Walsh (vol. 11, p. 206); 
also (Post, pp. 784-6) in tne discussion of the Pennsylvania 
contracts. 

II. The guaranties on the same railroads have frequently 
been decreased or increased from time to time, according as 
the cost of lubrication to the oil company has diminished 
under the educative effect of Galena methods and expert 
supervision, or has increased on account of the increased 
weight of equipment. 

1. Numerous instances of decrease in guaranties are shown 
in the record, and most conveniently in Defendants' Exhibit 
62 (vol. 18, pp. 184-207). For example, the Atlantic Coast 
Line (vol. 18, p. 184) ; the C. C. C. & St. L., or Big Four (vol. 
18, p. 189) ; the New Orleans and Northeastern (vol. 18, p. 
199) ; etc. 

2. The same Exhibit shows various instances where guar- 
anties have been increased, with a brief statement of the 
reasons for such increase, the increase in most instances being 
due to large increase in the weight of equipment, especially 



DEFENDANTS' EXHIBIT 33. 

GALENA-SIGNAL OIL COMPANY, 

Inagram showing cost of lubrication per one thousand miles run in locomotive service on Chicago and Alton K. It. 

[In original, italic figures are in red ink.] 
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locomotives, Decessitating a proportionate increase in the size 
of journals and, in some instances, a greater number of 
journals. 

This subject of the increase in the weight of equipment is 
of so much importance that it is treated at length in a later 
portion of the brief (Post, p. 791). Substantially, the evi- 
dence shows that locon- Dtives on American roads between 1897 
and 1906 have incr 4sed in average weight about 47 per cent. 
It also appears fiom the evidence that the journal surface to 
be lubricated increases substantially in direct proportion to 
the weight of rolling stock, and that the cost of lubrication to 
tko railroad company increases nearly, if not quite, in propor- 
tion to the increase in journal surface ; in other words, it is 
substantially true that the heavier the locomotive or the car, 
the more oil is consumed in lubricating it ; but as the railroads 
pay only for their lubrication a fixed price per thousand miles, 
irrespective of the weight of the equipment, it is clear that the 
great increase in the weight of equipment, which has taken 
place on nearly all railroads, would have caused a ruinous loss 
to the oil company if the guaranties had not been increased 
from time to time. 

III. The actual cost of lubrication on the same railroad 
diflfers not only from year to year but from month to month. 
This is shown in the most striking manner by Defendants' 
Exhibit 33, which is a diagram showing the cost of lubrication 
per thousand miles run in locomotive service only on the 
'^Jhicago & Alton Kailroad from 1893 to 1907, the cost being 
igured at the Galena invoice prices. The irregular line shows 
the fluctuations in cost. The horizontal dotted lines show the 
locomotive guaranties at different periods. The testimony 
shows that the increase in the guaranty which began April 1, 
1901, was rendered necessary by the enormous increase in the 
cost. The chart shows that the increase was fully justified 
because in all the succeeding years the average cost was con- 
siderably above the guaranty. The record shows that the 
extraordinary increase in the cost was accompanied by a great 
increase in the weight of locomotive equipment (Defts.' Exs. 
848A to D, vol. 19, pp. 828-829) and was undoubtedly largely 
due to that cause, though a change in the personnel of the 
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management (vol. 11, pp. 416-418) seems to have played some 
part. 

Another fact is strikingly shown by this chart. From 1893 
to 1899, notwithstanding the Chicago & Alton Railroad was 
lubricated without a guaranty, paying full invoice prices ; yet 
its cost was brought down under the supervision of Galena 
experts from $4.75 per thousand miles in August, 1893, to as 
low as $1.30 per thousand miles in 1896 and 1897. 



FOURTH : "Where differences in guaranties are 
not explained by the foregoing reasons, they 
are generally dne to differences in the historical 
origin and in the development of the particular 
contracts. 

I. In the case of substantially all the steam railroads 

REFERRED TO IN THE RECORD, THE GUARANTIES OF COST IN THE 
ORIGINAL CONTRACTS WERE ARRIVED AT BY TAKING A PERCENTAGE — 
USUALLY 90 PER CENT. — OF THE PREVIOUS COST OF LUBRICATION 
TO THE SAME RAILROAD WITH THE OILS PREVIOUSLY USED BY IT. 

1. In a number of instances the original first contract or a 
proved copy of the same was obtained and put in evidence. 

(a) Contract between Speare, Gregory & Co. (Agents for 
the Galena Oil Co.), and the Atchison, Topeka & Santa 
Fe Eailway Co., dated April 16, 1884, which provides in part 
(vol. 18, p. 182) : 

" The party of the first part guarantee to the party 
of the second part a saving of 10 per cent in the cost 
of lubricating its equipment of locomotives and cars 
during the year ending May 1, 1885 ; this guarantee to 
be based upon the cost of the reduced oils that have 
been used by the party of the second part during the 12 
months ending May 1, 1884." 

(h) Contract between Galena Oil Works, Ltd., and C, St, 
P., M. & O. Railway Co., dated June 1st, 1884 (vol. 18, p. 
214) ; which provides upon this point as follows : 

" In the use of these oils we guarantee to effect a 
saving of 10 per cent to your Co., based upon the 
cost of lubricating your equipment the previous year, 
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that is to say, from June 1, 1883 to June 1, 1884, so 
that the cost of lubricating your equipment from June 
1, 1884 to June 1, 1885 shall be 10 per cent less than 
from June 1, 1883 to June 1, 1884." 

(c) Contract between Galena Oil Works, Ltd. and C, N. O. 
& T. P. Eailway, dated Not. 10, 1891, which provides (vol. 18, 
p. 208) : 

" We hereby guarantee that the aggregate cost per 
thousand miles run of the lubrication of your locomotives 
and passenger and freight cars for the twelve months 
included in this contract shall be ten per cent, less 
than for the twelve months from Oct. first, 1889, to Oct. 
first, 1890, when other oils than ours were used." 

(d) Contract with C. C, C. & St. L. or Big Four, dated 
July 1. 1891, which provides, (Def. Ex. 64, vol. 18, p. 211) : 

" We will hereby guarantee that the aggregate eost 
per thousand miles run of the lubrication of your loco- 
motives and passenger and freight cars for the twelve 
months of this contract shall be fifteenper cent, less than 
the aggregate cost per thousand miles rnn for the same 
service from July, 1889, to July, 1890, when other oils 
were used." 

2. Also testimony of various independent railroad wit- 
nesses as to the basis of the first contracts made by the Galena 
Company with their respective railways. 

(a) Mr. E. W. McKenna, of the Chicago, Milwaukee and 
St. Paul E. E., referring to the first contract made between his 
company and the Galena Company, testified (vol. 11, p. 27) : 

" The Galena Oil Company undertook to lubricate 
the engines and cars of the road at ninety per cent, of the 
previous cost." 

To the same effect Mr. Eoswell Miller, Chairman of Board 
of Directors of the St. Paul road (vol. 11, p. 325). 

3. Mr. Lewis E. Speare, called by the defendants upon the 
demand of the Government, testified (vol. 11., pp. 496-7) that, 
as agents for the Galena Oil Company, in or about the year 
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1884, the firm with which he was formerly connected, Speare, 
Gregory & (jO., at that time entered into many contracts for 
lubrication with railroad companies, and that all such con- 
tracts were made " guaranteeing the railroad a saving of at 
least 10 per cent in the use of Galena oil," that said railroads 
had theretofore been buying their oil in the open market and 
none of them had previously used Galena oils ; that among 
the roads, other than the Santa Fe, with whom Speare, 
Gregory & Co. in or about the year 1884 made such contracts 
were the St. Louis & San Francisco ; the Mexican Central ; 
the Atlantic & Pacific ; the Eastern Railroad (now a branch of 
the Boston & Maine ;) the original Boston & Maine ; the 
Fitchburg Eailroad, and the Connecticut and Passumpsic." 

4. Mr. C. C. Steinbrenner testified to the same effect both 
generally and with reference to a large number of different 
railroads. 

His testimony shows that the usual arrangement in making 
the first contract with a railroad was that the Galena-Signal 
Oil Company would lubricate that railroad for ninety per 
cent, of the cost of its lubrication during the previous year ; 
the idea being that, by introducing an oil of better quality, 
there would be less used of it and it would produce much 
better results and cheaper results per unit of work performed 
than in using a cheaper oil or an oil of poorer quality, (vol. 
1., p. 439). 

See Mr. Steiubrenner's testimony to the same effect, as to 
the Atlantic Coast Line E. E. (vol. 11, pp. 395-6) ; the 
Charleston & Western Carolina (vol. 11, p. 463) ; the Cleve- 
land, Cincinnati, Chicago & St. Louis E. E. (vol. 11, p. 485) ; 
and the Chicago, St. Paul, Minneapolis & Omaha (E. E. (vol. 
11, p. 490). 

Again referring to contracts with the various roads com- 
prising the Pennsylvania System, Mr. Steinbrenner testified, 
(vol. 1, pp. 439-440) : 

" There were six or seven divisions of that road that 
we took at 90 per cent of their previous cost, which was 
based upon an oil that they had been manufacturing or 
buying. * * * We took that contract at 90 per 
cent of their previous cost, and each grand division of 
that system has a varying cost or differing cost per 
thousand miles." 
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5. Finally, Defendants' Exhibit 62 (vol. 18, p. 184), which 
is a historical summary of the contracts with the principal 
steam railroads referred to in this case shows that, in a very 
•large majority of the cases, including first contracts with all 
branches of the Pennsylvania System, the original maximum 
guaranties were equivalent to a certain percentage — usually 90 
per cent — of the preceding cost to the same railroads when 
using different oils. 

II. Starting with maximum guaranties based upon a 

PERCENTAGE OP PREVIOUS COST, THE CONTRACT WITH EACH RAIL- 
ROAD CHANGED WITH RESPECT TO ITS MAXIMUM GUARANTIES AC- 
CORDING TO THE CHANGES IN THE INDIVIDUAL CONDITIONS OF SUCH 
RAILROAD AND WITHOUT ANY REFERENCE TO OTHER RAILROADS. 

1. This is proved by the testimony of various railroad wit- 
nesses. 

(a) Mr. W. E. Hodges, Purchasing agent of the A.tchison, 
Topekaand Santa Fe, testified (vol. 11, p. 350), referring to the 
cancellation of existing contracts between the Galena Company 
and that railroad system and the making of a new uniform 
contract for all parts of the system from July 1st, 1900 : 

" Q. Why was the earlier contract canceled at that 
time and this change in the guaranty made ? A. Be- 
cause the power conditions had changed materially since 
the original contract was made. The original contract 
was made in 1897. Almost immediately thereafter we 
began (as well as other roads) to increase the size and 
capacity of our power, and the conditions were very 
onerous on the Galena Company, and the contract was 
remade as of July 1, 1900, to adjust the conditions, or 
rather to adjust the contract to the existing conditions." 

" Q. And when was the third contract you spoke of ? 
A. At the expiration of that one, in July, 1905. 

Q. Then I notice, that when you came to that con- 
tract there was again a subdivision of the guaranty ? 

A. Yes. 

Q. Why was that ? A. We simply went back to 
that because we took the conditions as they existed on 
the respective divisions and based the guaranty on those 
conditions as they then existed. 

Q. What changes in general conditions on the 
Atchison had taken place in those five years? A. 
Simply the question of increased capacity of power, re- 
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quiring a larger engine ; requiring, therefore, more lubri- 
cation ; more parts to be lubricated ; compound cyl- 
inders had come in as against simple ; more wheels ; 
decapod engines had come in as against eight wheelers, 
and then the Santa Fe type after that, and the weight 
on drivers had increased very materially. 

Q. I notice that the guaranties for locomotives in 
this last contract were somewhat higher than those in 
the preceding contract. Did those new figures bear any 
relation to a previous cost ? A. They were based on 
previous cost ; the actual cost. 

Q. What previous cost ? A. The cost of the pre- 
vious year prior to making the contract." 

See also testimony of C. C. Steinbrenner, (vol. 11, pp. 
401-4). 

(b) The testimony of Mr. McKenna, of the Chicago, Mil- 
waukee & St. Paul (vol. 11, pp. 26-7), is to the same general 
effect. 

2. The testimony of Mr. Steinbrenner is conclusive on the 
point. As to the Atlantic Cost Line (vol. 11, p. 397). 

Mr. C. C. Steinbrenner further testified, that, in making those 
contracts with the Atlantic Coast Line from time to time, as the 
various ones expired, no consideration whatever was given to 
the cost of lubrication on any other line in the country ; and 
that the only question that was considered iy the Galena Com- 
pany, so far as the Atlantic Coast Line was concerned, was the 
cost of lubrication on that particular line. (vol. 11, pp. 
397-8). 

As to the Atchison, Topeka & Santa Fe, he fur- 
ther testified that this railroad system in effect had three 
separate and distinct maximum guaranties for locomo- 
tive lubrication of three separate and distinct portions of its 
system, said guaranties running from $1.90 per thousand miles 
to $3.30 per thousand miles, and that this difference was not 
an arbitrary difference but was based upon the actual cost of 
lubrication as shown by the actual performances of the loco- 
motives during the previous years. 

Eeferring to the sliding-scale provision in the contract 
Mr. Steinbrenner testified as follows (p. 403) : 

" ^" .^t'^t <Jo yo" mean by a ' sliding-scale guaranty ' ? 
A. A sliding-scale provides that the railroad company 
shall participate in any reductions brought about in the 
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reduction in the cost of lubrication. In other words, in 
order that the railroad employees might have an in- 
centive to co-operate with us, we say ' If you will co- 
operate with us and reduce this cost, the guaranty shall 
recede in proportion to the redaction in the cost of 
lubrication.' " 



The reason why the cost of lubrication during those years 
on the Santa Fe road differed from the cost of lubrication 
during the years that were shown on the Atlantic Coast Line 
is, first, because while the railroads were lubricating them- 
selves, the cost of luhrication to the roads was different hecause 
the Galena Oil Company 'primarily undertook to contract at 
ninety per cent, of what it had thereto fore cost the railroads, and 
hecause, during the years that the Galena Compauy had lubri- 
cated those two roads, the performances had ieen different on the 
road, which necessarily rnade the cost of lubrication to the 
Galena Oil Company different. (Steinbrenner, vol. 11, p. 404). 

Again, Mr. Steinbrenner, (vol. 11, pp. 415-16), referring 
to the cancellation of the old contract with the Atchison, 
Topeka & Santa Fe road, July 1, 1900, and the making of the 
new contract covering the entire system with different guar- 
anties, testified : 

" My recollection is that there are two or three 
elements considered in arriving at that rate of $1.82^ 
for locomotives. The excess cost for the third year of 
the previous contract was very largely indeed brought 
about by condidions that had taken place during that 
contract which could not have been anticipated when 
the contract was made, such as increase in power 
and the elimination of the smaller engines. * * * 

Q. How did you get at the $1.82^ ? A. The 
$1.82^, we estimated what excess or refund the Santa 
Fe would be entitled to for the last two years of the 
contract under the contract that had been annulled. 
We then estimated what the guaranty would have been 
or the guaranty we would have asked for at the full 
termination of that contract, and, taking the excess that 
the Santa Fe would have been entitled to had the con- 
tract continued, we reduced that figure down to $1,825, 
so as to spread the two years' excess on the annulled 
contract over a 5-year period. 

Q. In order to get an average rate that would be 
perfectly fair to both parties ? A. Yes. And in arriv- 
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ing at that $1.82|- we also took into consideration the 
reduction of the guaranty on freight and passenger 
services." 



As to the Chicago, Milwaukee & St. Paul R. R., taking into 
consideration all classes of lubrication and notwithstanding 
the increase in the weight of locomotive equipment between 
1898 and 1903 on that railway, there was no increase in the 
actual (guaranteed) cost of lubrication to the system (Stein- 
brenner, vol. 11, pp. 422-3). 

To the like effect, Mr. Steinbrenner testified as to the 
guaranties under the contracts with the Chicago & Eastern 
Illinois Railroad (vol. 11, pp. 426-427) ; as to the Chesapeake 
& Ohio (vol. 11, pp. 434-436) ; Boston & Maine (vol. 11, p. 
449) ; Baltimore & Ohio and Baltimore & Ohio Southwestern 
(vol. 11, pp. 454-455); Bangor & Aroostook, Cincinnati, 
Hamilton & Dayton (vol. 11, pp. 461-2), and generally as to 
all the railroads and railroad systems mentioned in the case 
by the introduction of Defendants' Exhibit 62 (vol. 18, pp. 
184-207), which is a complete synopsis of the historical de- 
velopment of the contracts between the Galena Company and 
86 railroads, with the reason for changes in the guaranties and 
statements as to equivalents. 

3. It was contended at the hearing, by Counsel for the Gov- 
ernment, that the increase in locomotive guaranty on the Illi- 
nois Central Railroad, August 1, 1905, was consented to by 
that railroad in consideration of an increase in the shipments 
of crude over the Illinois Central Railroad from the Stoy oil 
field in subsequent years. The testimony of Mr. Felton (vol. 
14, p. 1796) and of Mr. Towl (vol. 15, pp. 2357-2359) shows 
(a) that the increase in shipments did not begin until nearly 
a year after the change in the guaranty, since during the 
year ending June 30, 1906, there were but 373 
cars of crude oil shipped from Stoy over the Illinois 
Central ; (b) that the increase in shipments in 
the year engine June 20, 1907, was due to a sudden and great 
increase in the production in that region, the only outlet for 
which was over the Illinois Central. (See also Defendants' 
Exhibit 176, vol. 19, p. 535, and Defts. Ex. 201, vol. 19, 
p. 582). Moreover, the apparent large increase in locomotive 
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guaranty in this instance is to a great extent offset by the de- 
creases in passenger and freight car guaranties, leaving a net 
increase on account of locomotives of not over 20 cents per 
thousand miles. 

III. An increase in the guaranty on one class op service 

IS frequently offset by decreases in other classes, so THAT 
all GUARANTIES MUST BE EXAMINED TOGETHER, IN ORDER TO DE- 
TERMINE WHETHER THERE HAS BEEN ANY TOTAL INCREASE. 

1. Mr. Steinbrenner testified (vol. 11, p. 410) : 

" Q. Are there any equivalents between the loco- 
motive and passenger and freight car costs. A. Tes. 

" Q. Explain that please. A. A reduction in the 
guaranty of freight cars of only Ic. per thousand miles 
is equivalent on an average to 12c. in locomotive serv- 
ice, and in arriving at that $1,825 we used part of the 
freight car guaranty in adding it to the locomotive 
guaranty." 

This element of equivalents, chiefly between reductions 
in freight car guaranties and increases in locomotive guaranties, 
is frequently referred to in Defendants' Exhibit 62, being the 
historical summary of the contracts with the principal rail- 
roads involved in the case, and wherever referred to is to be 
interpreted substantially in accordance with the foregoing tes- 
timony by Mr. Steinbrenner. 

IV. Different railroads or divisions thereof com- 
prising PARTS OF A SINGLE SYSTEM FREQUENTLY SHOW DIFFERENT 
MAXIMUM GUARANTIES, BOTH IN THE FIRST CONTRACTS COVER- 
ING SUCH ROADS OR DIVISIONS AND FROM TIME TO TIME THERE- 
AFTER. In such a case the weighted average of the 

MAXIMUM GUARANTIES IN THE SAME CLASS OF SERVICE ON ALL 
PARTS OF THE SYSTEM MUST BE CONSIDERED IN ANY COMPARISON. 

1. Generally speaking, this difference is accounted for by the 
fact that each railroad and frequently each division of a rail- 
road is treated as a separate problem, the first maximum 
guaranties in regard to its being based upon a percentage of 
previous cost and the successive maximum guaranties being 
based upon the prior performance or that particular division. 
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Conspicuous examples of this variation are the Atchison, 
Topeka and Santa Fe System (See Def. Ex. 62, Eec. vol. 18, 
p. 184) fully explained by Mr. Steinbrenner in his testimony 
(vol. 11, pp. 400-4), partly quoted above. Also the various 
railroads and divisions constituting the Pennsylvania System, 
including Pennsylvania Company, P. C. C. & St. L. and no 
less than seven divisions of the Pennsylvania E. E. -Lines 
East of Pittsburg, all of which have different maximum 
guaranties (See Def. Ex. 62, Eec. vol. 18, pp. 201-2). 

2. For the purpose of any comparison between maximum 
guarantees made by the Galena Company to the different rail- 
road systems, all the different sub-guaranties of the various 
parts of the same system must be taken into account, together 
with the sub-mileages, to which they are applied, and a 
weighted average maximum guaranty arrived at. Only thus 
can there be any fair comparison whatsoever. This propo- 
sition is sound both in law and in business. All the expense 
of lubrication of all parts of the Pennsylvania system is paid 
ultimately from one treasury and is borne ultimately by 
the owners of the Pennsylvania system, to-wit : the stock- 
holders, to whom it is immaterial how the cost is distributed. 

Therefore, even if in some instances the maximum guaran- 
ties on some portion of a system be disproportionately or im- 
providently small, that fact is immaterial. The only figures 
properly to be considered are the average figures for the en- 
tire property owned by the same group of owners. 

For these obvious reasons the defendants, especially in 
Defendants' Exhibit 67 (vol. 18, pp. 220-222), have made the 
following groupings of railroads forming part of well known 
large systems having common ownership : 

fa) Maine Central is grouped with the Boston & Maine, 
having been for many years owned by the latter, and operated 
as a part of a single system. 

(b) The Charleston & Western Carolina is grouped with 
the Atlantic Coast Line, of which it forms a part, and with 
which it is operated as a unit, the expenses of both railroads 
being paid ultimately from one Treasury, or at least out of 
the funds of one group of owners (See testimony of Mr. 
Fecbtig, vol. 11, pp. 341 ; and of Mr. Steinbrenner, Vol. 11, 
pp. 463-464). 
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(c) Also the following : 
Queen & Crescent Lines : 

N. O. &. N. E. and A. & V. 

Vicksburg, Shreve. & Pac. 

Cin., N. O. & Texas Pacific. 

Alabama Great Southern. 
New York Central System : 

C. C. C. & St. L. and P. & E. 

Michigan Central. 

Lake Shore & Mich. So. 

New York Central & H. E. 

Eutland. 

New York, Chic. & St. L. 

3. So, also, where different railroads are under a common 
management, though not comprising a railroad system strictly 
so-called, it is only fair that the same rule should be applied. 
The most notable example of this group is what are known as 
the Harriman Lines, comprising the following : 

Harriman Lines : 

Southern Pacific Pac. System. 
San Pedro, Los Angeles & S. L. 
Southern Pacific Atl. System. 
Oregon E. E. & Nav. Co. 
Oregon Short Line. 
Union Pacific. 

As to these, Mr. Steinbrenner testified (vol. 11, p. 509) 
that, beginning with 1904, all these roads were lubricated by 
the Galena Company under blanket guaranties identical with 
all said roads, although the conditions were extremely difl'er- 
ent, and that prior to 1904, for many years, this group of roads 
had always been regarded as a unit because of the relation- 
ship between their owners, although separate contracts had 
nominally been made with each separate road. 

4. When the comparisons are made upon this basis of 
average guaranties, very much of the apparent disparity in the 
guaranties made to different railroads disappears. A striking 
illustration of this is found in the results worked out with 
reference to the Chicago, Milwaukee & St. Paul Eailroad, tak- 
ing the mileage of that road and applying to it the average 
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guaranties of the Pennsylvania System for the same years. 
These comparisons are set forth in Defendants' Exhibits 12-A 
to 12-D (vol. 18, pp. 118-119), which are fully explained by 
Mr. Steinbrenner, in bis testimony (vol. 11, pp. 3-6) : 

The first part of Defendants' Exhibit 12-B applies to the 
actual mileage in each class of service on the Chicago, 
Milwaukee & St. Paul for the year 1904, the average 
guaranties of the Pennsylvania System for the year 1904, 
as worked out in Exhibit 12-A, and shows that, had the 
Chicago, Milwaukee & St. Paul road in that year had the 
same guaranties in its contract as the average guaranties of 
the Pennsylvania System in each class of service, it would 
have paid for its lubrication in the year 1904 $101,866.82 ; 
whereas, it actually did pay at the guaranties stipulated in 
the C, M. & St. P. contract $105,026.15, or only $3,159.33 or 
about 3% more. 

In the same manner the second table of Defendants' 
Exhibit 12-B applies to the mileage of the C, M. & St. 
P. E.. R. for the year 1907, the average guaranties of 
the Pennsylvania System for the year 1904 and shows that, 
with these guaranties, the C, M. & St. P. road would have 
paid for this lubrication but $1,351.42 or about 1% less than 
it actually did pay. 

Even under the Government's theory that the Pennsylvania 
System for the oils consumed under the guaranties paid 51% 
of the invoice prices in the year 1904, and the C, M. & St. P. 
E. E. paid 98% of the invoice prices in 1904 and 100% of 
of the invoice prices in 1907, the above comparisons show, 
nevertheless, that the C, M. & St. P. road, because of the 
economical use of the oils, secured its lubrication almost as 
cheaply as the Pennsylvania System. 

In like manner, defendants' Exhibit 12-D applies the actual 
mileage of the C. M. & St. P. E. E. for the year 1907 to the 
average guaranties in each class of service for the Penna. sys- 
tem in 1906, as worked out in Def. Ex. 12-C, and shows that 
with these Penna. guaranties, the C. M. & St. P. E. E. would 
have paid for its lubrication in 1907 $126,242.49, whereas at its 
own guaranties, it actually did pay $115,552.53. 

V. Pennsylvania System : 

Counsel for the Government have based their principal at- 
tack against the Galena-Signal Oil Co. upon contracts in evi- 
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dence between that Company and various sub-divisions of the 
Pennsylvania Kaih'oad System. This attack, and all charges 
connected therewith, fall to the ground when the real nature of 
the contracts and the facts as to their origin and development 
are considered. 

1. In the case of every railroad and every division of every 
railroad forming part of the Pennsylvania System, the first 
contract made by the Galena Company was based on a percent- 
age of the prior cost to that railroad or division. See contracts 
as follows : 

(a) Pennsylvania Company : Comprising part of lines West 
of Pittsburg. First contract, beginning Dec. 1, 1895 (Pet. Ex- 
hib. 493, vol. 9, p. 1326) cars only for 90 per cent, pre- 
vious cost. Same : Locomotives, first contract in force Mar. 1, 
1896 (Pet. Exhib. 494, vol. 9, p. 1328) 100 per cent, pre- 
vious cost. 

(6) Pittsburg, Gin., Chicago & Si. Louis: First contract for 
cars only, in effect Dec. 1, 1895, at 90 per cent, previous cost, 
and that for locomotives in effect March 1, 1896, at 100 per cent, 
previous cost (Pet. Ex. 499, 500, vol. 9, pp. 1340-1348). 

(c) Pennsylvania Railroad, Lines East of Pittsburg : First 
contract in effect March 1, 1896, with varying guaranties on 
different divisions, each representing 90 per cent, of previous 
cost (Pet. Exhib. 127, vol. 7, p. 280 ; Pet. Exhib. 492, vol. 9, 

p. 1324). 

It thus appears that the first date upon which the Galena 
Company had contracts on all parts of the Pennsylvania Sys- 
tem, covering all branches of service, was March 1, 1896. 
Beading all these contracts together, the maximum guaranties 
for the entire System, averaging them according to the mileage 
of the different constituent parts of the system, were, during 
the first year after March, 1896, as follows : 
Locomotives Pass. Cars Freight Cars 

$1.2675 $ -14727 % .056509 

The mileages are obtained from statements in evidence 
(Pet. Exhibs. 458, 459 & 460, Vol. 9, pp. 1254, 1259, 1264) 
in the same manner as is shown in Defendants' Exhibit 12-A 
(Vol. 18, p. 118). 

For reasons already stated, these average maximum guar- 
anties are the only figures which can fairly be used as the basis 
of any comparisons whatsoever. It is most unfair, as Counsel 
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for the Government have done, to base any argument upon the 
fact that the Pennsylvania Company, comprising only part of 
the Lines West of Pittsburg, had in 1896, a guaranty of .746 
on its locomotives, when other parts of the System had guaran- 
ties as high as $1.6065 and $1.8216, and when substantially the 
total cost of all the lubrication of all these different sub-roads 
was ultimately paid out of the same Treasury and represented 
a part of the operating expenses of the same great System. 

2. So far then, as the origin of the Pennsylvania guar- 
anties is concerned, they stand upon precisely the 
same basis with the other railroads considered in the case. 
Thereafter, the changes in the guaranties on the Pennsyl- 
vania System were made upon like considerations as those 
which operated in the case of other railroads. The aver- 
age guaranties of the entire Pennsylvania System, year by 
year, from the beginning worked out with reference to the 
mileages of the different sub-divisions, as already explained, 
were as follows : 



Year Nearest To 


Average 

Locomotive 

Guaranty. 


Average 
Passenger 
Car Guar. 


Averege 
Freight Car 
Guaranty. 


(a) 1896 


$1.3675 
1.3633 
1.3344 
1.3316 
1.3375 
1.2268 
1.4473 
1.6096 
1.6113 


.14737 

.1536 

.1533 

.1539 

.1542 

.1554 

.1539 

.1530 

.1533 


.056509 


1897 


.0568 


1898 

1899 


.0581 
.0595 


1900 


.0577 


(b) 1901 

1903 


.06586 
.0653 


1903 


.0597 


1904 

1905 


.06055 


1906 

(c) 1907 


1.6311 
1.811 


.15454 
.1415 


.06765 
.068 







(a) The mileage on the Pennsylvania Lines East is for the 11 months 
ending March 31, 1907, plus one-eleventh of the same mileage to make 13 
months period as ending March 31/97. 

(J) The figures of the Pennsylvania Company and the P. C. C. & St. L. 
are for the 13 months ending February 38, 1903, with one quarter deducted, 
so as to make 9 months period, and is reduced to 9 months period to corre- 
spond with Lines Bast. 

(c) Based on mileage of 1906 and guaranties of 1907. See Defts'. Ex. 12 
C. Vol. 18, p. 119. 

The mileage for the above computations was obtained from the state- 
ments of operations in evidence. (Petitioner's Exhibits 458-60, "Vol. 9, pp. 
1354-60). 
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It will be seen at a glance that these average guarantees 
do not differ widely from many of those contained in the con- 
tracts with various other railroads. The comparison has 
already been made in this brief (pp. 779-780} with the 
Chicago, Milwaukee & St. Paul Ey. Other railroads show 
somewhat similar results. Thus, for the year 1904-5, selected 
by the Government as the crucial year for its attack, we find 
the following among others : 



1904-5. 



Railroads 



Ann Arbor 

Tol., Peoria & W. 
C. 0. C. &St. L... 
Ala. & Vicksburg 
Central Vermont 

C. B. &Q 

Norfolk & West... 
Boston & Maine... 
Penn'a. system 



Loco- 


Passenger 


motives 


cars 


1.25 


.0406 


1.30 


.06648 


1.35 


.20 


1.50 


.15 


1.50 


.07 


1.55 


.10 


1.60 


.10 


1.60 


.18 


1.6112 


.1533 



Freight 
cars 



.0406 

.06202 

.055 

.07 

.07 

.06 

.08 

.0646 

.06055 



3. The disproportionate quantity of oils used on the Penn- 
sylvania system, resulting, according to the Government's con- 
tention, in the payment by that system of low percentages of 
invoice prices is, and always has been, due to the extravagant 
and wasteful use of lubricants by Pennsylvania employees and 
to the refusal of the Pennsylvania management to permit the 
Galena experts to introduce their economical methods, and in 
general to Ihe almost utter lack of co-operation on the part of 
the railroad with the Oil Company. 

(a) This point is most clearly brought out in Deft's. Ex- 
hibits 68 and 69 (vol. 18, pp. 223-224), which exhibits are 
statements showing the number of miles made by different 
railroads in the year 1904-5 in the use of a pint of valve oil 
and a pint of engine oil, respectively. From Deft's. Exhibit 
68, it appears that the three great divisions of the Pennsyl- 
vania system made only 33, 35 and 35 miles per pint of valve 
oil, respectively, while the Chicago, St. Paul, Minneapolis & 
Omaha and the Atlantic Coast Line each made 104 miles while 
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sixteen other railroads each made from 75 to 94 miles respec- 
tively. In fact the Pennsylvania lines, with two exceptions, 
are the lowest in the entire list. Very similar results are 
shown in Deft's. Exhibit 69 in relation to engine oil, where 
the various Pennsylvania divisions made only 16 or 17 miles to 
a pint of engine oil, while other railroads made as high as 56 
miles to the pint. And here again the Pennsylvania lines are, 
with two or three exceptions, the lowest on the list. These 
two Exhibits, without anything more, would prove that, 
in respect to economy of lubrication, the Pennsylvania 
system is about the most badly operated in the 
United States, obtaining less than one-third of the 
lubrication out of a pint of valve oil or engine oil which is ob- 
tained by a number of other railroads, or, what is the same 
thing, using more than three times as much valve and en- 
gine oil to accomplish the same results as the other rail- 
roads on the list which are best managed. This showing 
alone is enough to account for the poor results to the Oil 
Company under the Pennsylvania contracts. 

(6) Mr. Alexander Turner, called by the defendants, who was 
the Galena expert on the Pennsylvania lines from 1899 to 
1906, testified (vol. 11, p. 230) concerning the lubrication 
methods of the Pennsylvania, as follows : 

" Q. While you were acting as a Galena expert on 
the Pennsylvania lines from 1900 to 1906, will you tell 
us what the situation was there, so far as their practices 
in regard to lubrication were concerned ? A. Their 
practices were extravagant." 

Again, (pp. 231-2) : 

" Q. Will you tell us in detail just what you did or 
tried to do when you were with the Pennsylvania, when 
you went there? A. When I went to the Pennsyl- 
vania, I first visited the superintendent of motive 
power, who gave me a letter of introduction to his 
subordinates and representatives, with instructions not 
to advise any of his subordinate oflBcers or make recom- 
mendations to them or their men concerning the use of 
the oils, but to investigate and determine what their 
practices were and report to him. I did not have the 
privilege of making recommendations to the men doing 
the work, or to his subordinates, as we ordinarily get 
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on other railroads. Because of that, I was not able to 

accomplish anything in the way of effecting any 

economy." 

****** 

" Q. How did that work out in practice ? * * * 
A. It did not work out very economically. 

Q. Why not ? A. Because the superintendent of 
motive power did not give his subordinates to under- 
stand that he wanted economical performance with 
lubricating oils. 

Q. Did you find in your expert study of that line, 
conditions that you thought could be improved ? A. 
Yes, sir. 

Q. Can you give us examples of that ? A. I found 
them using oils very extravagantly in the journal boxes 
of both locomotives and cars — cars in terminal yards 
and locomotives in the roundhouses. 

Q. Now, let us stop right there. How extensively 
did you find that bad practice prevailing ? A. To the 
extent that the oil was running through the back of the 
journal boxes, dripping onto the ties, onto the floors of 
the roundhouses, passing onto the rim of the wheel, 
from there to the brake-shoes of both the car and 
tender trucks, and from the brake-shoes and the brake- 
■wbeels thrown over the framework of the car and un- 
derneath. 

Q. Was that general along the entire line ? A. Yes, 
sir. 

Q. What did you do after that, if anything ? A. I 
reported that condition to the superintendent of motive 
power. 

Q. What did he do ? A. Not much of anything. 

Q. Did he take any steps at all, within your obser- 
vation to remedy that ? A. No. 

Q. Was it remedied ? A. It was not. 

Q. Could it have been ? A. Yes, sir. 

Q. How ? A. By insisting upon the men doing the 
work as it should be done, or giving me the privilege of 
teaching the men how the work should be done. I 
might have been able to have taught them differently 
had I been allowed. 

Q. Did that condition continue during the six years 
that you were there ? A. Yes, sir. 

Q. And was the loaste of oil in that regard as great in 
the end as it was in the beginning of your employment 
there ? A. Yes, sir. 

Q. Can you give us any idea of the percentage of 
saving that could have been accomplished by permitting 
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you to introduce your method, that you sought to intro- 
duce there in that regard ? Would it have been a sub- 
stantial saving, or otherwise ? A. It would have been a 
substantial saving. 

Q. To what extent ? A. Perhaps 50 per cent. 

Q. What do you mean by 50 per cent ? A. That you 
would have used one-half as much as you theretofore 
had used. A. Yes, sir. 

He further testified (vol. 11, p. 232) : 

" There was no particular restriction on the amount 
of oil drawn by the engine-men. * * * j mean that 
they were allowed to draw about all the oil they wanted 
to draw and use it as they wanted to use it." 

See also to same effect, testimony of J. F. Walsh (vol. 11, 
p. 281). 

The extravagance of tlie Pennsylvania management in the 
use of oils was practically admitted by counsel for the Gov- 
ernment in interrogating Mr. Steinbrenner (vol. 11, pp. 9-10). 

4. It was testified to by Mr. Steinbrenner in several places 
that the business with the Pennsylvania system lias been done 
and is still being done at a loss (vol. 1, p. 447 ; vol. 11, p. 
10) and this is admitted by the defendants. 

(a) So far as the first contracts with different branches of 
-the Pennsylvania system are concerned, it is immaterial that 
they resulted in a loss, since, as already shown {supra p. 781), 
they were without exception taken on a basis of either 90 or 
100 per cent, of the previous cost of lubrication on each sep- 
arate division and sub-division of that railroad system. The 
contracts were a fair business risk ; that they turned out un- 
fortunately proves nothing. 

(6) From time to time the maximum guaranties under 
these contracts have been increased (Def. Ex. 62, vol. 18, pp. 
201-2). Such increase was made as soon and as largely as 
possible. Mr. Steinbrenner (vol. 1, p. 442) testified in Oct. 
1907: 

" Q. And so far as your knowledge goes in dealing with 
the Pennsylvania Eailroad, you have to make the best 
contract that you can ? A. Yes. 

Q. Have you increased your guaranty from time to 
time? A. Yes. 
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Q. Increased it this last year ? A. Yes. 
Q. I suppose you have increased it all you possibly 
could effect, haven't you ? A. Yes sir." 

These increases might have been effective but for the fact 
that the weight of locomotive equipment increased greatly on 
all parts of the Pennsylvania system, comparing the year 1907 
with the year 1897. Defendants' Exhibits 378-A to C show 
an increase of 53.3 per cent in the weight of locomotive equip- 
ment on the Penn's Lines East ; Exhibits 377-A to C an in- 
crease of 61 per cent in the weight of locomotive equipment 
for the Pennsylvania Company ; and Exhibits 376-A to C an 
increase of 45.3 per cent for the P. C. C. & St. L. (vol. 19, pp. 
869-73). 

(cj In explaining the reasons for the continuance of the 
maximum guaranties fixed by the first Pennsylvania contracts 
for a period which might seem improvident, Mr. Steinbrenner 
testified that this was done partly, at least, in the hope that the 
actual cost to the Oil Company of lubricating the Pennsylvania 
system might be reduced to the amount of the guaranties (vol. 
11 pp. 16-18). 

This was not an unreasonable expectation, however dis- 
appointing the results may so far have been. The record con- 
tains numerous instances where the first years of contracts be- 
tween the Galena Company and different railroads resulted in 
actual costs largely in excess of the amount of the guaranties, 
or in which the cost rapidly diminished, so as in subsequent 
years to aporoaeh the amount of the guaranteed cost. This, 
as testified to by numerous witnesses, had been brought 
about by the introduction of Galena methods and the super- 
vision of Galena Experts, as well as by the intrinsic excellence 
of the Galena oils. 

In support of the foregoing statement reference is made to 
the statements of operations for the following railroads : 
Union Pacific ; Northern Pacific ; Chicago, Milwaukee & St. 
Paul ; Chicago, St. Paul, Minneapolis & Omaha ; Chicago & 
Northwestern ; Atlantic Coast Line ; Gulf, Colorado & Santa 
Ee ; Philadelphia & Beading ; Eio Grande Southern ; Toledo 
& Ohio Central ; Kanawha & Michigan ; Colorado Midland ; 
Cincinnati, Hamilton & Dayton, and Southern California. 
(Pet. Exhibits, vol. 9, pp. 1025-1323 ; Vol. 7, pp. 295-335). 
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In view of such an experience as is indicated by tbe fore- 
going examples, tbe Galena management might well believe 
that after a few years tbe enormous actual cost of lubrication 
on tbe Pennsylvania system, due to its extravagant methods, 
might be reduced one-half or two-thirds and, as tbe phrase is, 
that the guaranties might be met. How tbeir expectations 
were defeated by tbe refusal of tbe Pennsylvania management 
to co-operate with them in the matter of economy and by tbe 
continued wasteful methods of lubrication upon tbe Pennsyl- 
vania system has already been told at length in this brief 
(pp. 784-6). 

5. No doubt tbe Pennsylvania contracts have been con- 
tinued chiefly because of tbeir great value as an advertisement 
both abroad and in this country and as a means of procuring 
other business. 

(a) It further appears from the testimony of Mr. Stein- 
brenner that the lubrication on the Pennsylvania system, 
apart from any relations between the Galena-Signal Oil Com- 
pany and the Pennsylvania Railroad, was a very valuable asset 
as an advertisement, because, from his information, it is the 
best known American railroad and has the highest reputation 
as an operating railroad there (vol. 1, pp. 441-2). While Mr 
Steinbrenner bad not personally made contracts abroad, he 
bad made contracts by correspondence and bad seen corre- 
spondence relating to contracts abroad, and the point that the 
Galena Oil Company lubricated tbe Pennsylvania railroad had 
been emphasized, and that, in foreign countries, it is a great 
factor in getting business (vol. 1, pp. 441-2). 

Again on re-direct examination, in answer to Mr. Kellogg 
(vol. 1, p. 446), Mr. Steinbrenner testified : 

" Now you say tbe Penn'a's reputation was such 
that it was worth getting a contract from ? A. We 
considered it so. 

Q. Whether it paid or not ? A. Yes. 

Q. Has a great reputation abroad ? A. Yes. * * * 

Q. You think that reputation is sufficient so you can 
afford a loss on tbe Pennsylvania's contract ? A. Our 
management thinks so." 

CbJ In confirmation of this testimony and as proof of the 
value of the business of the Pennsylvania Eailroad as an ad- 
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vertising asset, attention is directed to the deposition of Mi-. 
Sedgwick (vol. 11, pp. 154-67) from which it appears that the 
very large foreign business of the Galena Signal Oil Co. was 
started in the year 1898. It also appears by reference to 
defendants' exhibit 62 (vol. 18, p. 184), which is the his- 
torical synopsis of the Galena contracts with the principal 
railroads mentioned in the record, and omitting the Penn'a 
contracts themselves, that after December 1, 1895, when the 
first contracts with parts of the Pennsylvania System went 
into effect, the Galena Company obtained and has since re- 
tained as customers 47 out of 86 railroads mentioned in the 
said exhibit. 

(c) An additional great advantage to the Galena Signal Oil 
Company in lubricating the Penn'a. system and for which the 
company might well afford to sustaiu a considerable loss, is 
that, in the interchange of rolling stock, especially freight 
cars, with so vast a system as the Pennsylvania, great trouble 
and confusion would result to the great number of other rail- 
roads taking part in the interchange, if the Penn'a equipment 
was lubricated by inferior oils. Mr. J . T. Odell, a witness 
called by the defendants, (vol. 11, pp. 100-1), who has had a 
railroad experience of thirty -two years and now holds respon- 
sible positions with several railroads, testified that a lack of 
uniformity upon different railroad systems whose cars are in- 
terchanged, both passenger and freight cars, is an element of 
considerable importance, because the road using the 
higher grade of oil and getting more efficient lubrication is not 
only interested in its own cars and in its own rolling stock, 
but is interested in the cars and in the rolling stock of the 
other road, because they have to repack the boxes with good 
oil out on the road, and that necessarily increases the expense 
of the road using the higher grade oil. Moreover, the cars 
coming from the road using inferior oil being subjected to the 
danger of hot boxes might thereby disturb the operation of the 
road using the higher grade oil, which is a very important 
matter to be considered, and for that reason it was very desir- 
able that the various railroads of t.be country use a uniformly 
good oil. (vol. 11, pp. 103-4.) 

Mr. F. H. Fechtig, of the Atlantic Coast Line (vol. 11, 
p. 348), referring to the contract made by the Galena Company 
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■with the Charleston & Western Carolina Kailroad, a part of 
the Atlantic Coast Line System, testified on cross-examination 
as follows : 

" Q. Tou say you thought the Galena Signal could 
afford to take the Charleston & Western Carolina at a 
loss in order to get the Atlantic Coast Line ? A. Yes 
sir. 

Q. You think that was the reason ? A. Oh, I don't 
think that was the reason for it, sir; but they wanted 
to keep up the continuity of the service ; in other words, 
they didrit loant a common oil put in the Atlantic Coast 
Line cars that vnight he on the Charleston da Western 
Carolina to come over and go over the Coast Line road 
and cause trouble." 

Mr. Steinbrenner testified (vol. 11, p. 19) to the same effect 
as follows : 

" It helps us in this way ; in the interchange of cars 
between those lines the efi^ect of using 'an inferior grade 
of oil on the Central of Georgia might affect our busi- 
ness and that is why we carry the Central of Georgia." 

(d) Inasmuch as the various roads interchanging cars with 
the Pennsylvania System (which means practically all the 
other railroads in the United States) were to a great extent 
lubricated by the Galena Company under fixed guaranties of 
cost, which would not be increased, no matter how the actual 
cost to the oil company of lubrication might increase, it is 
obvious that any additional cost caused by poorly lubricated 
Pennsylvania rolling stock passing over the lines of other rail- 
roads would be to the financial loss of the Galena Company 
and might become a very large factor ; hence the long con- 
tinued effort to improve the lubrication of this system and the 
willingness to lubricate it at a loss. 
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FIFTH : Increases appearing in Galena max- 
imum guaranties generally rendered necessary 
by increase in the iveight of equipment. 

I. Within ten years, teom 1897 to 1907, locomotives 

AND CAES ON MOST IF NOT ALL OF THE AMERICAN StEAM RAIL- 
ROADS CONSIDERED IN THIS CASE GREATLY INCREASED IN AVERAGE 
WEIGHT. 

1. Exhibits 345A to 385C inclusive (vol. 19, pp. 823-886) 
are tables showing the number, class and weight of locomotives 
including tenders loaded, with the average weight for loco- 
motives in 1897 or the nearest available year to that date and 
in 1907, and also for some of the intermediate years. Sub- 
joined is a summary table giving the results of such of these 
exhibits as show the percentage of increase in the average 
weight per locomotive in 1907, as compared with 1897. This 
table shows that the weighted average per cent, of increase on 
24 railroads (being all the railroads for which figures are 
obtainable in the years 1897 and 1907) in the weight of loco- 
motives was 47 per cent. 
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Defend. 


Railroad 


1897 


1907 


Exhib. 


No. 
Locos. 


Weight 
in tons 


No. 
Locos. 


Weight 
in tons 


345-A&C 
347-A & D 
348-A & D 


Boston & Maine 

Central R. R. of N. J 

Cliicaffo & Alton 


695 
438 
238 
138 
145 
564 
1010 
149 
998 

39 
105 
518 
159 

54 
104 

710 

133 

413 

483 

503 

2095 

834 

23 

35 


49810 

33804 

19011 

10568 

12089 

41549 

78170 

12174 

90049 

2417 

7303 

38951 

11949 

3943 

9048 

59767 

12315 

35907 

41314 

41509 

181850 

40597 

1822 

3896 


1090 
481 
249 
331 
300 

1337 

1423 
240 

1383 
54 
142 
930 
302 
97 
253 

1143 

173 

843 

685 

1010 

3634 

1048 

63 

38 


97377 
56624 
31042 


349-A & D 
350-A & D 
353-A & D 
351-A & C 
354-A & D 
356-A & C 
360-A & C 
362-A & D 
367-A & D 
369-A & D 


Chicago & East. Ill 

Chicago & Great Western.... 
Chic. Bock Isl. & Pacific. 
Chicago & Northwestern .... 
Cincinnati, Ham. & Dayton 

Erie... 

Georgia Southern & Fla 

Hocking Valley 

Lake Shore & Mich. So 


44130 

34433 
156559 
151456 

33344 

181404 

7400 

16038 
136262 

19653 


371-A&C 
37^A & D 
373-A & C 

374-A & D 

375-A & D 


Minneapolis & St. Louis 

Minn., St. P. & S. S. M 

New York, New Haven & 

Hartford 

New York, Ontario & 

Western 

Norfolk & Western 


8654 
31091 

116793 

19616 
99792 


376-A & C 
377-A & C 
378-A & C 


P. C. C. & St. L 

Pennyslvania Company 

P. R. R. Lines Bast 


85144 
184176 
483851 


880-A & F 
381-A & E 
384-A & C 


Philadelphia & Reading 

R. F. &P ^ 

Toledo, Peoria & Western... 

Total 


70058 
6999 
3028 




10558 


838813 


17135 


2004803 









Average Weight 79.45 117.00 

Per cent increase in average weight 47% 

This, however, is only a part of the story. The percentage 
of increase on most of the great systems was in most instances 
much larger ; on the New York Central 55.4% ; on the Penn'a. 
Lines Bast of Pittsburg 53.3% ; on the Penn'a. Lines West 
of Pittsburg 61% ; on the Kock Island 59% ; and on the Lake 
Shore 81.3%. The percentage of increase in the average 
weight of locomotives is shown for twenty-six railroads indi- 
vidually in the following table : 
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Average 


Average 


Percentage 






weight in 


weight in 


of Increase 


Defendants' 




tons per 


tons per 


1 vh A T^fn*a rra 


Exhibit, 
Volume 18, 


Bail road 


locomotive, 
including 


locomotive, 
including 


111 average 
weight per 
InrmnntivG 


pp. 823-886 




weight of 


weight of 


in 1907 over 






tenders 


tenders 


1897 






loaded 1897 


loaded 1907 


345-A & C 


Boston & Maine 


71.7 


89.3 


24.5% 


347-A & D 


Central of New Jersey 


77 


118 


53.2 


^48-A & D 


Chicago & Alton 


81.6 


124.7 


52.8 


349-A & D 


Chicago & Eastern Ills. 


76.579 


133.292 


74.1 


350-A & D 


Chicago & Great West- 










ern 


83.3 


114.8 


37.8 


351-A & C 


Chicago & Northwest- 










ern 


77.4 


106.5 


37.6 


353-A & D 


Chicago, Rock Island 










& Pacific 


78.67 


117.10 


59.0 


354-A&D 


Cincinnati, Hamilton & 






Davton 


81.72 
90.23 


97.2 
131.17 


18.9 


■356-A & C 


_l_^ *J/J V \^ n • •■•■• ■»•■*• '«*•«« 

Erie 


45.4 


360-A & C 


Georgia, Southern & 










Florida 


83.3 


187.0 


64.5 


363-A & D 


Hocking Valley 


69.55 


112.87 


62.3 


367-A & D 


Lake Shore & Michigan 










So 


75. 


136. 


81.3 


369-A & I) 


Maine Central 


75.1 


97.2 


29.4 


571-A & C 


Minneapolis & St. 










Louis 


73.008 


89.276 


22.3 


^72-A & D 


Minn. St. Paul & S. S. 






M 


87.00 


123.37 


41.8 


373-A & C 


New York, New Haven 










& Hartford 


84 


102.3 


21.8 


374-A & D 


New York, Ontario & 










Western 


92.59 


113.4 


22.5 


375-A & D 


Norfolk & Western 


86.9 


118.3 


36.1 


876-A & C 
577-A & C 


P f! C A; St L 


85.53 


124.30 


45.3 


Pennsylvania Company 


82.52 


132.85 


61.0 


378-A & 


P. R. R. Lines east of 










Pt.ahs- & Erie 


86.8 


133.1 


53.3 


581-A & E 


Richmond, Fred'burg 










At "Potomao 


79.19 


112.89 


42.6 


584-A & C 


Oij J^ \J\j\Jll.i.ai\j • ....--•••■•• 

Toledo, Peoria & West- 
ern 


82.6 


108.1 


30.9 


380-A & F 


Philadelphia & Read- 
ing R. R 


48.67 


66.84 


87.3 


27 (vol. 18 
p. 127) 


Lehigh Valley Railroad 

11/30/96 
New York Central 


80.72 


119.95 


48. 


386-A & B 


83. 


129. 


55.4 




9/30/98 









2. Similar figures appear in Defendants' Exhibits 15 and 38 for the fol- 
lowing named roads : 

Chicago, MUwaukee & St. Paul, 29.4%. 
Atchison, Topeka & Santa Fe, 60.09%. 
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3. A similar increase in the weight of passenger and freight 
cars is indicated by the testimony of various witnesses : 

(a) Thus, Defendants' Ex. 20 (vol. 18, p. 123) shows that 
on the Illinois Central the weight of loaded steel coal cars on 
that road is 152,000 lbs. to-day as against about 110,000 lbs. 
ten years ago, or an increase of about 40%. Also the follow- 
ing figures appear from the same exhibit as applied to the 
Illinois Central : 

1897 1906 

Avg. tare weight freight cars 13.5 tons 16.15 tons 

Avg. tonnage capacity -. 29.42 " 34.78 " 



37.92 50.93 

Increase 34 per cent. 

(b) Lehigh Valley E. E. Defendants' Ex. 27 (vol. 18, p. 
127) shows the following increase in the weight of loaded 
freight cars in tons : 

1896 1907 

Avg. ton capacity 18.9 32.8 

Avg. weight empty car 10.414 15.154 



Average increase, 18.74 tons. 
Per cent, increase, 64 per cent. 



29.214 47.954 



It is hardly disputed that the statistics of other railroads 
as to cars would show a similar increase. The court might 
almost take judicial notice of the fact, which is one of common 
knowledge. 

II. The cost of lubrication to the oil company increases 

SUBSTANTIALLY WITH THE INCREASE IN WEIGHT OF EQUIPMENT. 

1. Comparing the Defendants' Exhibit 21, prepared by Mr. 
L. C. Fritch, of the Illinois Central, with Defendants' Exhibit 
36, prepared by Mr. W. E. Hodges, of the Atchison, Topeka & 
Santa Fe, the following appears : cars weighing, when empty,. 
34,000 lbs. and having a loaded capacity of 60,000 lbs. or repre- 
senting a total weight, when full, of 94,000 lbs., have (according 
to Exhib. 36) journals measuring 4J x 8". Cars having journals. 
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of this size (according to Def. Exhib. 21) have a total lubricat- 
ing surface of 427.04 sq. inches. On the other hand (by 
Exhib. 36) cars having 100,000 lbs. capacity and 45,500 lbs. 
weight, empty, or a total weight full of 145,500 lbs., have 
journals measuring 5| x 10". According to Def. Exhib. 21, 
cars with journals 5;^ x 10" have a total bearing surface, which 
is the lubricating surface, of 691.152 sq. in. Subtracting 94,000' 
lbs. from 145,500 lbs. the percentage increase in the weight in 
the two cars is 54 per cent. Subtracting 427.04 from 691.152, 
the increase is 61 per cent. This shows, and it will hardly be 
disputed, that the total siirface of journals to he lubricated 
under cars and locomotives increases as does the weight, and con- 
sequently the amount of oil used tends to increase in substan- 
tially the same ratio, except as progressive economies keep the 
increase down. 

2. This, moreover, was shown by the testimony of several 
of the railroad witnesses. Mr. E. W. McKenna, of the Chicago, 
Milwaukee & St. Paul, on cross-examination, testified (vol. 
11, p. 51) as follows : 

" Q. Your own records show that the increase in the 
amount of oil is not as great as the increase in the 
weight of the locomotives. A. That might result from 
increased economies, better methods. J should say 
that the increase would be in ratio to the weiylit and the 
bearings to be lubricated, other things being equal. 

Q. Take a locomotive that weighed 100,000 pounds ; 
if it increased in weight to 110,000 pounds, you think 
that there would be ten per cent increase in the use of 
oil, do you ? A. I think there would be that relative 
increase, everything being equal, the locomotive being 
in the same service. 2fit continued in the same service 
it would require ten per cent more material for lubri- 
cation. 

Mb. Eosenthal : Providing the bearings were in- 
creased in size ten per cent ? 

Witness : Well, if they didn't increase in relative 
size, it would call for more lubrication. 

Q. Has there been no improvement in the engines 
in the last ten years, in the bearings ? A. No, I can't 
recall any particular improvement." 
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Mr. L. C. Fritch, of the Illinois Central Road (Record, vol. 
11, p. 75-6), testified as follows : 

" Is there anything like a percentage relationship, 
that you are able to figure out, between the increase of 
the weight of equipment and the increase in the amount 
of lubrication required ? A. In my opinion, it should 
increase more rapidly than the actual increase in weight, 
for the reason that the parts of the large modern locomo- 
tive, taking the cylinders and the valves and the eccentrics 
and the valve motions, and everything of that hind, have 
increased more than the weight, in a larger ratio than 
the weight of the engine ; therefore, the ratio of in- 
crease of lubricants used would be more than the in- 
crease in weight ; at least, it would not be unreason- 
able to expect it to be equal to the increase in the 
weight. 

Q. And is it not true that along with this increase 
in the weight of the locomotive, * * * there has 
been an increase in the number of those parts that re- 
quire higher priced oils for lubrication ? A. Tes sir. 
Take the cylinders and the valves and the delicate parts 
of the mechanism of the locomotive, they require a 
higher grade of lubricant than the journals. 

Q. And those parts of the locomotive have increased 
in greater ratio than any other ; isn't that so ? A. Tes 
sir. Take the compound locomotives, they require a 
great deal more lubrication than a simple locomotive." 

To the same effect is the testimony of F. N. Hibbitts, of 
the Lehigh Valley Road (Record, vol. II, pp. 130 and 146) : 

" The greater the weight of the locomotive, the 
greater the quantity of lubricant necessary to lubri- 
cate it." 

Mr. W. E. Hodges, of the Atchison, Topeka & Santa Fe, (vol. 
11, pp. 354-7 and 364-5) showed that the increase in size of loco- 
motives has brought not merely an increase in weight, but an 
increase in the number of cylinders, thus in a different direc- 
tion increasing the cost of lubrication. Under cross examina- 
tion, he testified (vol. 11, p. 364) that l;he average number of 
cylinders per locomotive upon the Aothison road had increased 
37 per cent, and that the average weight 60 per cent., which 
quite offsets the increase in the locomotive guaranty. Inci- 
dentally it appears that the increase in the number of cylin- 
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ders has no bearing upon the freight haul, but simply upon 
the consumption of fuel. 

3. Counsel for the Government tried to break the force of 
this evidence by arguing that with larger journals there would 
be less waste of oil. Mr. Burgess, for twenty-two years an 
engineer on the Louisville & Nashville R. E., testified, how- 
ever, upon this point (vol. 12, p. 641) as follows : 

" The Galena Company inaugurated a system of 
saturating the oil in a house for that purpose and al- 
lowed it to drip from 24 to 48 hours, and under those 
conditions J would say that thei^e was very little waste 
indeed. There would be some, of course, but very little 
waste. 

Q. You mean to say that, rmder modern methods of 
lubrication, you think there is very little oil lost, do you ? 

A. Yes, sir." '* 

It would appear, therefore, that the actual cost of lubrica- 
tion to the Oil Company must be considered to increase at 
least in the ratio of the increase in weight of equipment and 
probably in a greater ratio. Hence, in considering any in- 
crease in guaranties, the increase in the weight of equipment 
during the same period must be taken into account. 



SIXTH. The New York Lubricating Oil Com- 
pany. 

I. This is the only other concern undertaking to lubricate 
railroads, concerning which any definite figures are given in 
the record. Comparison of its invoice prices with those of 
the Galena has already been made, from which it appears that 
the difference is not very substantial. The terms of its con- 
tracts are almost identical with those of the standard Galena 
contract. Its guaranties for different railroads differ quite as 
widely as those of the Galena, and for similar reasons, as 
assigned by Mr. Philip Harrison, of the New York Lubricating 
Oil Co. 

Mr. Harrison complains of the Galena Company under the 
following heads : 

1. He recites the cases of the Atlantic Coast Line and the 
Chicago, Burlington & Quincy Eailroads, which were being 
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lubricated satisfactorily by the Galena Company, and wbicli 
he sought to take away from that company by oiFering lower 
bids, without success. 

(aj As to the Atlantic Coast Line, Mr. F. H. Fechtig, Pur- 
chasing Agent of that railroad, testified on re-cross-examination 
(Vol. 11, p. 344) that the principal reason why no change was 
made from the Galena Company was the fear that the service 
would not be satisfactory, saying " We were afraid to take the 
risk " ; also (Vol. 11, p. 342) that another reason for preferi-ing 
the Galena-Signal Oil Company to the New York Lubricating 
Oil Company was that the former company maintained oil 
-delivery stations extending all along the line of the Atlantic 
Coast Line, which was a decided advantage to the railroad. 

Mr. Fechtig (Vol. 11, p. 335) positively denied the testi- 
mony of Mr. Harrison as to statements said to have been 
made by him (Fechtig) concerning the contract with the Galena 
Company. 

(bj There is no evidence as to the reasons which may have 
influenced the oflBcers of the C. B. & Q. railroad to refuse the 
bids of the New York Lubricating Oil Co., but those reasons 
may be inferred from the testimony of Mr. McKenna, of the 
•St. Paul, and Mr. Fritch, of the Illinois Central. 

Mr. E. W. McKenna (vol. 11, p. 35) testified as follows : 

" Q. Suppose you were approached by some other 
lubricating company with a capital stock of $60,000 and 
a book value say of $300,000, whose total annual busi- 
ness was $200,000 with a proposition to lubricate the 
entire Chicago, Milwaukee & St. Paul System ; would 
you entertain from such a company such a proposition ? 
A. No, sir. 

" Q. Why not ? A. I would not consider such a 
proposition from that concern, because we would require, 
first, a guarantee at least equal to the book value of the 
capital stock of that concern that their oils would 
give as good performance as the oils that we are 
using. * * * 

" Q. What other reasons would there be ? A. There 
would be, from a personal angle, the feeling that we 
were taking up with somethiog that we didn't know 
anything about and giving up something that we had 
had twenty-five years' expej-ience with and knew all 
about — something that we could rely upon — and the 
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unknown quantity of what miglit happen as the result 
of getting an inefficient lubricant upon the railroad in 
respect to loss of life and property. That embraces the 
personal equation." 

Mr. L. C. Fritch (vol. 11, p. 73) testified : 

" The hare cost of your lubricant is not the entire 
question ; it is a secondary matter. Back of that 
there may be a lot of elements that are hidden 
unless you take them into consideration. For example, 
if you were to use a poor qualtity of lubricating oil, 
and have trouble with your hot journals, burn them off, 
have disastrous freight wrecks, or possibly passenger 
■wrecks, with resulting loss of life, those things would 
not be reflected in the cost of your oil or your lubricant. 
Those are things that must be taken into consideration 
in connection with the whole subject. * * * 

" Q. And you conceive for that reason, if a railroad 
was being sufficiently lubricated by a given company, 
and had been for a great many years, that the men in 
charge of that railroad company might well hesitate be- 
fore introducing any change in lubrication, would you 
not ? A. We would treat them as we do all other 
classes of contracts which we make. If we are going to 
do some important piece of work, we take the most re- 
sponsible person we can find. The cost is secondary. 
It is the question of the responsibility of the party to 
fulfill the contract." 

2. Mr. Harrison complained that, in the case of three rail- 
roads which the New York Lubricating Oil Co. had lu- 
bricated for a period, the business went subsequently to the 
Galena Co. These three railroads are as follows : 

(a) Georgia Eailroad. 

(5) Central of Georgia Eailway. 

(c) Louisville and Nashville. 

As to these, it may be stated first, that in no instance did 
the Galena Co. obtain the business by offering lower prices 
than the New York Lubricating Oil Co. On the contrary, it 
is the complaint of the Government that the Galena guaranties 
were higher than those of the New York Lub. O. Co. On the 
other hand, in two of the instances between the Louisville & 
Nashville and the Central of Georgia, the New York Company 
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had taken tlie business from the Galena in the first instance 
by cutting its prices. 

The following table shows the situation : 



Louisville & Nashvillb Railkoad. 





Galena 


N. Y. Lub. 


Galena 




1902-3 


1908-4 


1905 




(Def. Ex. 63 


(Def. Ex. 3. 


(Pet. Ex. 509, 




vol. 18, p. 197) 


vol. 18, p. 98) 


vol. 9, p. 1857) 


Locomotive 


fl.69533 


$1.53 


$1.69535 


Pass. Cars 


16 


.12 


.16 


Frt. Cars 


09 


.072 


.09 




Cbntkal Raileoad of Gboegla. 






Galena 


N. Y. Lnb. 


Galena 




1904 


1905 


1906 




(Def. Kx. 62, 


(Def, Ex. 4, 


(Pet. Ex. 508), 




vol. 18, p. 187) 


vol. 18, p. 102) 


vol. 9, p. 1365) 


Locomotive 


$ .88 


$.85 


$1.25 


Pass. Cars 


1139 


.10 


.10 


Frt. Cars , 


0926 


.065 


.04 



fa) Georgia Eailroad : No reason appears from the evi- 
dence in the record for the change from one company to the 
other in the case ot this railroad, but it is reasonable to sup- 
pose that it may have been caused by dissatisfaction with the 
lubricants furnished by the New Tork Company, especially in 
view of the experience of the Central of Georgia, and of the 
striking results obtained on the Louisville & Nashville, as in- 
dicated below. The contract of the Georgia Railroad, secured 
by the Galena Company, was secured at higher guaranties 
than those of the N. Y. Lub. O. Co. This is shown by the fol- 
lowing table : 

Georgia Railroad. 

Galena N. Y. Lub. Galena 

1908-5 1906 

(Def. Ex. 2 (Pet. Ex. 509 

vol. 18. p. 94) vol. 9, p. 1367; 

Locjomotive <■ (No contract. ) $.92 $1.20 

Pass. Cars -{First Galena con- J- .09 .065 

Frt. Cars ( tract Mar. 1, 1906.) ) .065 .065 
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(b) Central of Georgia : Here, the reason for the change 
was admitted by Mr. Harrison. He says (Vol. 2, p. 517) : 

" They raised an objection through Mr. Moise, which 
I learned afterwards, that they had had an epidemic of 
hot boxes, hot driving boxes, on their locomotives, and 
that they feared it was due to the character or quality 
of the oil being used." 

Again, referring to the same episode, Mr. Harrison (vol. 
2, p. 574) testified that he had tried to verify the state- 
ments of Mr. Moise and had " found that they had an unusual 
number of hot boxes." 

In view of the foregoing and of the showing on the Louis- 
ville and Nashville, as set forth below, it is not surprising that 
the management of the Central of Georgia should have re- 
garded the New York oils as too expensive, even at a very low 
price. It should be noted that Mr. Harrison (vol. 2, p. 665) 
stated that his company lost money lubricating the Central of 
Geor:^ia at the figures given in the table ; also, allowing for 
the decrease in the freight car guaranty in the Galena contract 
on the Central of Georgia, the net increase on the locomotive 
guaranty was only about 10 or 12c. 

(c) As to the Louisville and Nashville, Mr. Harrison testi- 
fied that he did not consider that the guaranties in the Galena 
contract were unreasonably high (vol. 2, p. 773). 

Nothing appears in the record to show the reason why the 
contract with this railroad company was awarded to the Ga- 
lena Company in 1906. 

The alleged conversation between Mr. Harrison and the 
President of the Louisville and Nashville, concerning the 
statement of an alleged representative of the Galena Company 
(vol. 2, p. 510) is assigned by the witness to 1903, at the time 
the contract between the New York Company and the Louis- 
ville and Nashville was made. 

Whether the statement attributed to a Galena representa- 
tive was made or not, there is no evidence that it was made 
with any authority, and it appears that the suggestion, if made, 
was repudiated by Mr. Smith, and that the contract was then 
awarded to the New York Lubricating Oil Co. 

The details of operations under the contracts of the two oil 
companies are fully discussed in subsequent pages. 
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II. Louisville <& Nashville . Railroad Co. ; Comparative 
performance of Galena and New York oils : Mr. Harrison 
testified to various commendations received by the New York 
Lubricating Oil Co. from Mr. M. H. Smith, President of the 
L. & N., and suggestions were made in the evidence that simi- 
lar commendations were expressed to the officers of other rail- 
roads. Whatever may have been the fact as to this, it is quite 
clear that Mr. Smith's opinion as to the quality of the New 
York oil was based on a letter written to him by Mr. T. H. 
Curtis, Supt. of Machinery of the L. & N., and recited in Mr. 
Smith's letter of February 7, 1905 (vol. 2, p. 511). 

If the opinion of Mr. Curtis was a mistaken one at the 
time, then the whole groundwork for Mr. Smith's commenda- 
tion falls. 

If is entirely clear that Mr. Curtis was mistaken and that 
the oils of the New York Lub. O. Co. were greatly inferior to 
the Galena oils. 

1. Mr. Curtis, called by the defendants, testified (vol. 12, 
pp. 551-552) that prior to August, 1903, at which time the 
New York oils were in use on the L. <fe N., he had no personal 
experience with the matter of railroad lubrication, and that 
his entire experience at the time he wrote the letter to Mr. 
Smith, so far as railroad lubrication was concerned, had been 
with oils of the New York Lub. Oil Co. He further testified, in 
response to Mr. Kellogg's questions (vol. 12, p. 567) that the 
statement he made in his letter to Mr. Smith was true, as he 
believed at the time, and that his belief was based on the 
experience with the New York oils, and what he had heard 
previously. He testified further that various complaints had 
been made to him in regard to the New York oil, the principal 
one being that in six or seven instances there was water in the 
oil (Vol. 12, p. 575). 

2. The actual facts as to the performance of the oils of 
the New York Lub. Oil Co. on the Louisville & Nashville 
Railroad are shown conclusively by Defendants' Exhibit 73 
and 74 (vol. 18, pp. 230-231), which were proved from the 
records of the railroad company by Mr. Curtis, and by his 
chief clerk, Mr. Hedgcock. 

Defendant's Exhibit 74 compares the record of delays from 
hot boxes on locomatives and passenger cars on the Louisville 
& Nashville Railroad for eleven months from July, 1904, to 
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May, 1905, with a similar record for eleven months, from July, 
1906, to May, 1907. During the first period the New York oils 
were in use ; during the second period. Galena oil. It appears 
that during eleven months with the New York oils, the num- 
ber of hot boxes was 430 and 438 respectively, while with the 
Galena oil they were only 148 and 167 respectively, with cor- 
responding decreases in the amount of time lost. This is the 
most striking exhibit in the case concerning hot boxes, and 
shows how enormously superior Galena oils were in this case, 
where a fair test between the oils was made. 

Defendants' Exhibit 73 shows the relative cost of waste 
in lubrication on locomotives and cars on the Louisville & 
Nashville Road during one year of Galena management, as 
compared with one year of the New York Lubricating Oil 
Company's management, with the result that the saving in the 
cost of waste alone for one year under Galena management 
was $8,508.95. 

The following table shows what the Louisville & Nashville 
Railroad would have paid for its lubrication in the year 1905-6 
under the New York Lubricating Oil Company's guaranties 
for the year 1904-5 (Defts'. Exhibit 3, vol. 18, p. 98). The 
mileage for 1905-6 is taken from Petitioner's Exhibit 442 
(vol. 9, p. 1192). 



Service. Mileage. 

Locomotives 33,367,476 

Pass, cars 40,105,833 

Frt. cars 310,634,670 



. Y. Lub. Oil Co. 




Guaranteed 


Guaranteed 


Rate. 


Cost. 


fl.53 


$49,369.34 


.13 


4,813.70 


.073 


33,365.70 



Amt. L. &N. R. R. Co., would have paid at N. Y. Lubricating 

Oil Co.'s guaranties $76,547.64 

Amount actually paid at Galena guaranties (Pet. Ex. 443) 89,078.07 

Apparent difference in favor of N. Y. Lub. OU Company's guar- 
anties ■ $13,530.43 

This apparent difference in favor of the New York Lubri- 
cating Oil Company's guaranties is more than made up by the 
economies resulting from the use of Galena Oil. The saving 
on waste alone for one year as shown above was $8,508.95. 
Mr. Curtis also testified (vol. 12, p. 565) that the average cost 
for repairs to hot boxes amounted to at least $3.00 for each 
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hot box on cars and at least $10. for each hot box on locomo- 
tives. Applying these rates to the excess of hot boxes in the 
use of the New York Lubricating Oil Co.'s oils, as compared 
with Galena oils, for eleven months only, there was the fol- 
lowing additional saving : 

Saving in number of locomotive hot boxes : 

293atfl0. each $2,920.00 

Saving in number of passenger car hot boxes : 

271 at $3. each 813.00 

Saving, 11 months $3,733,00 

Adding 1/11 339.36 

$4,072.36 
Adding also saving on waste (Defts.' Ex. 73) 8,508.95 

Total saving (partly estimated) $12,581.31 

Thus the apparent saving under the guaranties of the 
New York Lubricating Oil Company is more than wiped out 
by the foregoing figures. 

But this is not all. There are no figures as to hot boxes 
on freight cars, because the records were not obtainable ; yet, 
considering the greater mileage on freight service it may be 
confidently assumed that there were more hot boxes on freight 
cars than on passenger cars, and also that the saving per hot 
box must have been as great as in the passenger car service. 
Hence, there must have been from this service a further 
large additional saving due to Galena oils. 

These statistics were amply confirmed by the testimony of 
Mr. F. A. Burgess, already referred to, who is the Vice-Presi- 
dent of the Brotherhood of Locomotive Engineers, and was 
for twenty-two years locomotive engineer on the Louisville 
and Nashville Railroad, covering the first period when Galena 
oils were used, and the period when the New York oils were 
used, and the period after the Galena oils were restored (vol 
12, p. 632). He testified (p. 633) : 

" My personal experience was that the New York 
oil would not do the work that the Galena oil did, 
both in reference to the number of hot boxes, and also 
in regard to lubricating the valves and the cylinders." 
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Again (p. 633) : 

_ " My experience with the New York oil was simply 
this : Our engine would be perfectly cool, for instance at 
Bowling Green ; no indication of anything being warm. 
We would run probably from ten to twentv-five miles, 
and suddenly the driving box would begin to smoke. 
We would get down there and look at it, and the oil 
would be dripping out of the driving box. Seemed to 
be plenty of oil on, but still it would be warm." 

Again (p. 635) : 

" I remember when using New York oil of reporting 
more valves faced, more cylinder packing renewed ; 
more (as we term it) ' blows ' in the cylinder, which is 
caused by rough surfaces or cut cylinders, and more 
driving boxes hot, and more truck boxes." 

Again (Vol. 12, p. 636) he stated that these repairs referred to 
were caused by defective lubrication. 

He also testified (vol. 12, p. 638) that in running the ex- 
press train from Louisville to Nashville, which he did about 
three times a week, for four years, that he would oil his engine 
twice as often when using New York oils, as when using 
Galena oils. 

Mr. William Holmes, Galena expert on the Louisville and 
Nashville Kailroad, testified (vol. 12, p. 664) that there was 
very little Galena oil used on the Louisville and Nashville 
until about July, 1905, although the contract with the Galena- 
Signal Oil Company began March 1, 1905, and that, from 
March to June, inclusive, the balance of the oils furnished by 
the New York Lubricating Oil Company were used. He fur- 
ther testified as follows : 

" Q. When you went there as an expert on the Louis- 
ville & Nashville, what did you do during the first months 
you were there as an expert ? A. I went over the entire 
system, visited the master mechanics, met the traveling 
engineers, engineers, foremen, and in a general way 
got acquainted with the personnel of the road. 

Q. Did you have occasion to observe the perform- 
ance of the lubrication on the road, while the New York 
oils were being used ? A. I did. 
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Q. What did you observe in regard to it ? A. I 
found they were haviug a great many hot boxes on all 
their equipment ; passenger and freight cars and en- 
gines. The car men complained, and, in fact, took me 
to the vats and told me different cases where the car oil 
had been put on the waste for the purpose of saturation 
and the waste, after being left there for two or three 
days, would not be wet down more than two or three 
inches and it was necessary for them to work this oil 
through the waste with their hands. They also showed 
me oil that had come out of the barrels. In a great 
many cases the oil appeared to have separated, the 
lighter oil coming to the top and the heavier oil to 
the bottom. When a barrel was put up, the light oil 
would run out freely, and the other oil, they had 
great difficulty in getting it out of the barrel. 

Q. Is this something that you saw yourself? A. 
Yes, sir. 

Q. And what oils are you speaking of, now ? A. 
The New York Lubricating Company's oils." 

He further testified that the drop-pits (which are pits over 
which locomotives are ran so that repairs can conveniently be 
made) were frequently used, principally because of the many 
hot driving-boxes caused by the New York oils. There were 
about fifteen of these drop-pits on the Louisville & Nashville 
in 1905, and they were constantly in use, and, at a 
number of points, there were engines waiting to take 
the drop-pits. It would take from one to three days to 
repair each locomotive, and the cost for each hot-box 
on a locomotive ranged from $10. to $30., exclusive of the cost 
of the brass, which amounted to 17 cents a pound and weighed 
from 60 to 120 pounds each. 

" Q. What was the fact in regard to the common- 
ness of engines being placed over these pits and the 
wheels dropped for ,the sake of repairs aftur the Galena 
oils were put into use over the system ? A. It was a 
very rare occurence for an engine to be on the drop 
pit, and I have been told by different master mechanics 
and I have seen it myself, that since the Galena oils 
have come back, that they have very little trouble of 
that kind." 

******* 

" Q. What have you to say generally about the 
number of hot boxes on the L. & N. during the period 
when the New York oils were iu use, the first four 
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months of your term, and the number of hot boxes sub- 
sequently, after the Galena oils had come into thorough 
use ? A. After we got the Galena oils in use, and got 
them established and going, we bad comparatively little 
trouble there." 

(vol. 12, pp. 665-666). 



3. Apart from the mere question of repairs, the difference 
in the number of hot boxes represents an almost incalculable 
amount of indirect saving in the way of time, derangement of 
schedules, loss of prestige, etc. 

4. The testimony of Messrs. Curtis, Hedgcock and Burgess 
(vol. 12) and the Defendants' Exhibits 73 and 74 discussed 
above, show beyond any question, the great superiority for 
practical railroad purposes of the Galena oils over those of 
the New York Lubricating Oil Company, and presumably over 
those of any other company in the market, since the Govern- 
ment offered proof only as to the New Tork Lubricating Oil 
Company. 

5. It was greatly to the advantage of the Louisville & 
Nashville that it resumed the use of the Galena oils, and we 
may fairly assume that it was quite as much to the advantage 
of the Central of Georgia and the Georgia Eailroad when 
they did the same thing. 



SEVENTH : The Galena invoice prices are 
not materially higher than those of other com- 
panies -whose prices are sho-wn in the record. 

The allegation in the petition (p. 172) that competing 
refiners have for many years attempted to furnish to railroads 
lubricating oils of the same quality as that of the Galena oils 
and at prices not exceeding fifty per cent, of the Galena in- 
voice prices has not been proved, but, on the contrary, it 
appears that the prices of other companies are nearly as high 
or higher than those of the Galena. 
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I. Pkices of New York Lubricating Oil Company. 

The following is a table of prices charged by the two Com- 
panies for the three principal lubricants, freight being 
included : 

Prices in cents per e;allon. 
N. Y. Lub. O. Co. Galena-Signal. 

Valve Oil 45c. 50c. 

Engine Oil 25c. 30c. 

CarOil 15c. 20c. 

Mr. Harrison testified that, in some but not in all cases, 
varying discounts from these nominal invoice prices were given 
to certain railroads, thus admitting an amount and character 
of discrimination far beyond anything alleged against the de- 
fendants (vol. 2, p. 766). Even allowing for such discounts, 
however, the nominal invoice prices of the New York Com- 
pany are substantially three quarters as large as those of the 
Galena Company, as will be seen from the following table of 
net invoice prices made by the N. Y. Lubricating Oil Co. to 
three different railroads. 



N. Y. Lub. Oil Co. Invoice Pkioks With Disteiot 
(Cents per gallon). 

Atlanta, Knox- „ . t *, -m 

vine & Nthn. ^SPT'' L. & N. 

ValveOil 37.7c. 36c. 36c. 

EngineOil 21.7c. 18c. 20c. 

CarOil 16.7c. 15c. 15c. 



These varying invoice prices are also subject to the further 
variations arising from the fact that the contract of the New 
York Lubricating Oil Co., like that of the Galena Company, is 
a contract primarily to sell lubrication and not to sell oil by 
the gallon and that settlements are made upon the guaranties. 
These facts are referred to, not because any special signifi- 
cance is to be attached to invoice prices, but merely because 
of the grossly exaggerated statements contained in the petition 
in this behalf. 
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11. It also appears in Defendants' Exhibit 48 (vol. 18, p. 
168) that the Danville & Western Kailway, prior to the use of 
Galena oils and for the year ending May 31, 1900, paid the 
following prices for their oils, which were purchased from 
some oil concern other than the Galena-Signal : Valve oil, 
50c. per gallon ; cylinder oil, 50c. per gallon and car oil, 20c. 
per gallon. It is to be noted that these prices are two cents 
higher than the prices charged by the Galena Company for the 
same kind of oil. 



EIGHTH : Assnming, but not conceding the 
correctness of the Govemnient's contention that 
the Galena system of contracts results in the sale 
of the same product to different customers at 
uridely different prices, yet that assumed fact 
w^ould seem to be immaterial. The weight of au- 
thority is in favor of the proposition that one iirho 
manufactures under a secret process may sell his 
product to ivhomsoever and at whatsoever prices 
he w^ill 

1. This doctrine is supported by a long line of decisions 
against which there is but one opposing authority. 

(1) The doctrine is supported by an unbroken line of nisi 
prius decisions. 

In the Seventh Circuit : 

Dr. Miles Medical Co. v. Plait, 142 Fed. 606, Judge Kohl- 
SAAT says at page 609 : 

" The products being made under trade secrets of which 
complainants are the exclusive owners and no other per- 
son having any interest in or right to the secret formu- 
las under which the articles are made or to the articles 
themselves the manufacturers may withhold them en- 
tirely from sale, may sell them on such terms as they 
please, may withhold them from one person lohile selling 
to others, and may fix any price in their sole and exclu- 
sive discretion. This rule is abundantly settled." 
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In the first circuit : 

Dr. Miles Medical Company v. Jaynes Drug Co., 149 Fed., 
828, Judge Colt says at page 841 : 

" The exclusive right of property in a trade secret is 
of necessity a monopoly the same as a patent or a copy- 
right. The complainant may make these articles or 
refrain from making them. It may sell them or refrain 
from selling them. It may sell them to one pei'son and 
not to another and at such prices and upon such conditions 
as it may deem most advantageous." 

In the Second Circuit : 

Wells da Richardson Go. v. Abraham, 146 Fed., 190, where 
Judge Thomas holds, that contracts made by the manufacturer 
with his vendee for the purpose of maintaining prices are 
legal. 

(2) The same doctrine is held by the Circuit Court of 
Appeals in the Third Circuit in Jayne v. Loder, 149 Fed., 21. 
The Court says at page 27 : 

" Undoubtedly the originator and compounder of 
a proprietary medicine may shape his own policy and 
sell or withhold from selling, as he pleases, according to 
supposed self-interest or whim ; fixing the prices and 
naming the terms and conditions at and upon which 
alone he will do so, refusing to those who will not com- 
ply. And so far as this is confined to his own goods 
and pursued by independent and Individual action it 
cannot be challenged." 

(3) In the Board of Trade v. Christie Grain <& Stock Co., 
198 U. S., 236, Mr. Justice Holmes delivering the opinion of 
the Court says at page 250 : 

" In the first place, apart from special objections, 
the plaintiff's collection of quotations is entitled to the 
protection of the law. It stands like a trade secret. 
The plaintiff has the right to keep the work which it 
has done or paid for doing to itself." 

At page 252 : 

" Finally it is urged that the contracts with the 
Telegraph Companies violated the Act of July 2nd 
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1890, c. 647, 26 Stat., 209 * * * But so far as these 
contracts limit the communication of what the plaintiff 
might have refrained from communicating to any one 
there is no monopoly or attempt at monopoly and no 
contract in restraint of trade either under the statute or 
at common law." 

II. Opposed to the foregoing authorities there is no case 
except Fark & Sons v. Hartmann, 0. C. A., Sixth Circuit, 153 
Fed., p. 24. Judge Lubton in that case makes the following 
comment upon the case of Jayne v. Loder : 

" Lrguendo Judge Abchbald did say that an indi- 
vidual proprietor might enforce his own terms in re- 
spect to his own goods. But this was not involved. 
The combination was in the teeth of the law whether an 
individual proprietor could or could not enforce such a 
system as that there involved." 



If Judge Aechbald's statement was dictum, it was a dictum 
of very great weight. Moreover, with all due respect, it may 
be said that the decision in Park da Sons Co. v. Hariman, so 
far as it affected the precise point here under discussion, was 
also dictum. The Court was not compelled to decide whether 
the owner of a secret process could sell his product to his 
original customers at different prices or not. The Court had 
before it for consideration an elaborate system of contracts 
whereby the original manufacturer sought to control the prices 
at which goods could be resold after they left his hands. The 
relief asked for by the complainant was an injunction pre- 
venting a remote purchaser from reselling at a cut price as 
well as to prevent him from removing from the packages the 
indicia of their origin. Thus, all the Court was called upon 
to decide was the standing of the particular contracts. It 
might very well be that such contracts are in violation of the 
statute, while it would not in the least violate the same statute 
for the manufacturer to sell to his original customers at dif- 
ferent or even arbitrary prices. 

III. In this Circuit, the Circuit Court of Appeals seems 
to have held that the same liberty of selection as to customers 
and of variation as to prices holds good with any commodity. 
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In Whitwell v. Continental Tobacco Co., 125 Fed., 454, 
Judge Sanboen -writing the opinion of the Court says, at 
page 461 : 

" The Tobacco Company and its competitors were 
not dealing in articles of prime necessity like corn or 
coal, nor were they rendered public or quasi public 
service like railroad aed gas companies. Each had the 
right to fix the prices at which it would dispose of them 
and the terms upon tohich it would contract to sell them. 
Each of them had the right to determine with what per- 
sons it would make its contracts of sale." 



NINTH : None of the charges in the petition 
and none raised by implication by the petitioner's 
proofs have been sustained. 

No proof of improper conduct on the part of the Galena- 
Signal Oil Company is to be found in the record. The success 
of the Company is due to the fact that it alone has been able 
to manufacture and sell the best railroad lubricants and to its 
unrivalled system of supervision of lubrication by experts. 

Moreover, no connection has been shown between the con- 
spiracy alleged in the petition and any of the charges made 
against the Galena-Signal Oil Company, even were they sus- 
tained. 



TENTH : The petition should be dismissed as 
to the Galena-Signal Oil Company. 



APPENDIX. 

SUMMARY OF ITEMS IN VARIOUS OF PETITIONER'S EXHIBITS SHOWING PLANT INVESTMENT ONLY (AFTER DEDUCTING DEPRECIATION) OF ALL 

THE PIPE LINES OF THE STANDARD OIL INTERESTS, 1899-1906. (See Brief, p. 567.) 





1899 


1900 


1901 


1903 


1903 


1904 


1905* 


1906* 


Company. 


Pet. 

Exhibit 

No. 


Plant 
Investment. 


Pet. 

Exhibit 

No. 


Plant 
Investment. 


Pet. 
Exhibit 

No. 


Plant 
Investment. 


Pet. 
Exhibit 

No. 


Plant 
Investment. 


Pet. 

Exhibit 

No. 


Plant 
Investment. 


Pet. 
Exhibit 

No. 


Plant 
Investment. 


Pet. 

Exhibit 
No. 


Plant 
Investment. 


Pet. 

Exhibit 

No. 


Plant 
Investment. 


The Buckeye Pipe Line Co... 
Rnnthprn Pine Tjine Co 


59 

67 

75 

109 

84 

93 

i09 

101 

109 


15,148,097.80 

3,135,667.19 

1,377,433.97 

738,081.95 

3,167,395.51 

968,083.86 

569,187.53 

2,046,401.85 

5,363,133.10 


60 

68 

76 

110 

85 

93 

110 

103 

110 


$5,339,166.36 

2,153,773.81 

1,517,134.34 

733,988.95 

4,371,535.76 

878,385.88 

599,904.46 

1,996,112 84 

5,155,881.03 


61 

69 

77 

111 

86 

94 

111 

103 

111 

111 


$5,631,906.68 
3,155,079.01 
1,719,978.43 

736,538.13 
4,738,653.00 

883,321.17 

463,058.39 
3,013,721.13 
5,096,350.73 

159,911.31 


63 

70 

78 

113 

87 

95 

113 

104 

113 

113 

113 


$5,733,343.99 
3,153,737.91 
3,015,361.91 

736,633.48 
5,134,898.47 

903,513.03 

393,334.08 
2,009,620.73 
4,881.915.17 

471,860.50 

256,107.20 


63 

71 

79 

113 

88 

96 

113 

105 

113 

113 

113 


$5,894,484.90 

2,153,485.66 

3,328,720.52 

732,491.05 

5,725,141.46 

901,909.28 

364,598.88 

2,053,450.03 

4,521,793.48 

1,008,367.13 

901,517.70 


64 

72 

80 

114 

89 

97 

114 

106 

114 

114 

(292 

|397 


$6,980,831.25 

3,153,801.06 

3,689.133.17 

730,483.93 

6,008,331.72 

916,074.13 

881,010.12 

3,085,363.16 

4,392,860.26 

1,327,166.83 

3,777,877.85 


65 

73 

81 

226 

90 

98 

342 

107 

115 

115 

(393 

t296 


$7,098,690.21 

2,408,836.74 

2,780,621.28 

733,684.61 

6,081,708.48 

854,426.06 

348,047.35 

1,376,308.55 

4,144,234.61 

1,343,334.62 

10,960,484.53 


66 

74 

82 

83 

91 

99 

100 

108 

116 

116 

(294 

1298 

271 


$9,887,875.91 
4,326,822.17 


Indiana Pipe Line Co. 

The Crescent Pipe Line Co.... 

The Burelia Pipe Line Co 

"Mnrthprn Pine Line (7o 


3,018,695.71 

973,600.86 

6,331,638.93 

3,796,474.57 


South West Pa. Pipe Line Co. 

New York Transit Co 

National Transit Co 


838,334.17 
2,392,516.78 
3,128.184.83 


Cumberland Pipe Line Co 

The Prairie Oil & Gas Co 

Standard Oil Co. (Calif.) 


1,354,963.35 
19,461,837.17 








7,107,424.39 


Total 




$31,386,363.76 




$22,723,772.33 




$23,577,500.88 




$24,680,115.46 




$26,485,960.09 




$31,341,833.46 


138,139,357.04 




$61,518,357.74 













■ Plant investment in pipe lines in New Jersey not included, because it is not shown in exhibits for 1905 and 1906. 
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(See Brief, p. 578.) 

The following 4 towns, in October, 1904, had margins 
over 2.60 cents and a population of 500 or less. 

Town. Margin. Population. 

Fairfax, S. C 3.43 301 

McCracken, Kansas 3.57 310 

Plainville, Kansas 3.68 378 

MiUen, Ga 3.01 411 

The following 10 towns, in October, 1904, had margins 
over 2.60 cents and a population from 500 to 1,000. 

Town. Margin. Population. 

Vidalia, Ga 3.51 503 

Collinsville, Ala 3.26 524 

Eskridge, Kansas 3.66 612 

Wadley, Ga 3.26 630 

Grodan, S. D 2.77 700 

Leesburg, Fla 4.19 765 

Cottonwood Falls, Kansas 3 66 843 

Quincy, Fla 4.19 847 

Oberlin, Kansas 3.89 937 

Stark, Fla ■ 4.46 972 

The following 19 towns, in October, 1904, had margins 
over 2.60 cents and a population of from 1,000 to 2,000. 

Town. Margin. Population 

Eedfield, S. D 2-77 1,015 

Stafford, Kansas S-'J'l 1.068 

Tazewell, Va 3-74 1,096 

Kissimee, Fla 4.00 1,132 

Hays City, Kansas 2.87 1,136 

Florence, Kansas 2.85 1,178 

Anthony, Kansas 3.31 1,179 

McKenzie, Tenn 2.95 1,266 

Abdingdon, Va 2.85 1,306 

Mt. Kisco, N. Y 3-93 1,346 

Brewton, Ala 3.18 1,382 

Lamed, Kansas 2.70 1,588 

Jasper, Ala 3.44 1,661 



Town. Margin. Population. 

Miami. Fla 3.47 1,681 

Daytona, Fla 3.83 1,690 

Marion, Ala 3.33 1,698 

Soutli Pittsburg, Tenn ,. 3.89 1,789 

Morgantown, N. C 3.79 1,988 

Lebanon, Tenn 3.34 1,956 

The following 18 towns, in October, 1904, had margins 
over 2.60 cents and a population of from 2,000 to 3,000. 

Town. Margin. Population. 

Sterling, Kansas 2.90 3,002 

Port Jefferson, N. Y 3.87 3,026 

Tracy City, Tenn 3.06 3,130 

Flemington, N. J 3.03 3,145 

Franklin, Tenn 2.80 3,180 

Bermidji, Minn 2.90 3,183 

Moultrie, Ga 3.14 2,331 

Slielbyville, Tenn 3.65 3,336 

St. Ignace. Mich 3.83 3,371 

Greensboro, Ala 3.98 3,416 

Summerville, S. 3.43 3,430 

Great Bend, Kansas 3.96 3,470 

Orlando, Fla 3.57 3,481 

Demopolis, Ala 3.45 3,606 

Union Springs, Ala.....^ 3.73 3,634 

Cresco, Iowa 3.85 3,806 

McPherson, Kansas 3.66 2,996 

HoUidaysburg, Penna 3.86 3,998 



